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ABSTRACT 


This is a study of the succession of the new States of 
Asia and Africa to the rights and obligations of their pre- 
decessors under international treaties and agreements, and 
of the effect of independence on the general development of 
the legal policies of the new States. 

The inquiry opens with a survey of the traditional theo- 
retical framework of international law and its evolution, 
together with a broad examination of the current role of the 
new States in international law and relations. The effort 
of the new States, stemming from their criticism of the in- 
adequacies of the existing law, to create new rules of inter- 
national law is discussed. In this connection, the study 
notes the gradual shift of emphasis in the role of the 
General Assembly of the United Nations, under the influence 
of the new States, from one of a political organ with pre- 
dominantly advisory and recommendatory functions to that of 
a "legislative institution with enactive authority". There 
follows a critical evaluation of the legal status and the 
overall effectiveness of the allegedly "new" norms of inter- 
national law thus formulated through the instrumentality of 
the United Nations. In this process, the dominant political 
content of the rules is revealed, and this, in turn, throws 
light on the original substance of the disagreement based on 
eonrlicting ecanomtc and ‘political interests , (between ‘the 


underdeveloped, new States and the advanced, industrialized 


TOAATEHA — 


to asjai2 wen 9nt to nobeessou'e oft to yboa2a & st Bbat 
~siq tiedt io anottsgiido bas esfgts ait o3 sorttA boa etea 
bas ,sidsoeige bre setisess Isnotisurstnt reboe air acaniite 
to joomqoloveb Isrso9g, sii so sénsbasqebat to s05%ts eae lo 
-eatsy2? wea oft to eabotiog fsgsl os 

-oedt Issotitbsrs edi to ysvyive 8B dsiw enbae Yatepas eat 


.sotaufovs att bas wal fscottsntsint to dyvowamaet? fsolsst 


sit” to slor tastsus st to nolsianaimsxs bsotd 8 Atiw reiisgod 
S$rotis sat enotieiex bas wel Ishotisategnt of eezes8 wee 
-~at ez to matotiixo risa moti gaim@sse , 253692 wea eda to 


-—tsint to asiui wen siasro 01 ,wel gaitetxs odd 20 eatosepebs 
vbute ed3 ,cotzosanoo etd? ol .bsesusekb Bh owas isaoltsena 
sit to sloyv sz st atasdqms @o jitdse isubstg saa Sedee 
asnoultnat odt xsbnu ,enoktsv bstknl oft to eldeseeA Dasened 
~Siq nHaitw nsgro tsotttiog & to sno mott .sstese wea siz to 
to dsd3 oF enmoldonw? yrostshasmmooss bas yioutvbs ylaaemtmeb 

2 . 
ested? .“ystvorntus svtiosas ditw noksusiiaeat sviteietget" ) 


edt bis sitiste Legol sdt to notisulsvs Leotskeo & awekies 


-tetni 20 amxon "van" vibsgelis edi 20 aestevisos2i2a Iieisve 


i ¥6 yFkiesmsmusseat ods dguoxds bosslumxo? euda bea 
ip Sahai etnnity sie someone ite ar 4 








- 


— 


States. This section concludes with the observation that, 
although the new States have exhibited a reluctance to re- 
cognize expressly the binding authority of. some of the tradi- 
tional rules of international law, in their day-to-day opera- 
tion they not only submit to those rules, but they frequently 
rely upon them.as an effective means of protecting and secur- 
ingethéetrevitalspobhitical interests: 

The remainder of the investigation focuses specifically 
on the various aspects of the problem of State succession in 
international law. Combining analysis of the larger questions 
of doctrine with an empirical appraisal of the relevant judi- 
cial and arbitral decisions, as well as of the prevailing prac- 
tice of States, the study seeks to discover the essential fea- 
tures characteristic, of the attitude of the new States towards 
succession to international treaties; the kinds of treaties 
involved; the conditions under which, and with what limitations, 
the new States are prepared to consider themselves bound by 
treaty obligations formerly assumed by their predecessors. 
Furthermore, a close attention is paid to an analysis of the 
basic factors of international politics which appear to have 
influenced and conditioned the new States' general conception 
of contemporary international legal problems. 

International law, lacking inva general and?) delinitives rule 
of subrogation, tends to abandon the applicable principles in 
a given. situation to the subjective interpretation of: the 
States. The inevitable consequence of this is the striking 


lack of uniformity in the: existing. international practice re- 
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lating to the law ofsStaterpsuecession. In-this context, it 
becomes doubtful whether current attempts at the formulation 
of abstract doctrines of universal succession, which are 
grossly at variance with judicial precedents and the existing 
practice of States, are likely to be useful as a basis for the 
development and exposition of concrete rules and principles 

of State succession which will be at once authentically des- 
criptive of international practice and acceptable to the 
majority of States. 

In conclusion, the study, however, stresses the insuffi- 
ciency of the traditional approach, and emphasizes, within 
the context of the present world order, the strong need for 
clarifying and making more certain many of the prevailing 
concepts in the law of State succession, so that States may 
in their practice be guided by more enlightened and reliable 
principles capable of providing for the mutual adjustments 


ofetheizn interests. 
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CHAPTER I 


INTRODUCTION 


1. The Role of the New States in International Law and 
Relations 

International law is an evolving, not a static, 
institution. Throughout the four centuries of its exist- 
ence, some of its rules have been amended, modified, 
adapted or completely discarded, depending on the changing 
historical circumstances or on the exigencies of the 
interests of States. During the classical era, the leading 
writers on international law, such as Vittoria,?2 Suarez,” 


3 


Gentili, veers Pufendorf,- and even Grotius,° not only 


1 F. de Vittoria, Relectiones theologicae (1557); Sir Thomas 
Eiskine Holland, Studies in International Law (1898) p. 51. 


F. Suarez, Tractatus ‘de Legibus ac Deo legislatore (1612); 
Carnegie, Classics of International Law (Eng. trans by 


Nutting): ¢( 193 7): 


Gentili, De Jure Belli (1598); Carnegie, Classics of Inter- 
natiiowa Lolawe(tr die pero l fe 991 933) 


Vattel,Lesdroft ‘des "gens ou-principés de la loi naturelle 
C1755)s Classics of International Law (1916) Str adggeey 


CGA iFéenwirck) ! 


Pufendorf, De jure naturae et Gentium (1672) in Classics 
off Chita aw £0 Pan Sih ls Bsoddfatier "and WA. "Oldfather , 


1934). 


Hugo *Grotius’, ede "jure belli ac pacis (1625); Classics of 
Lnternavionedie Law (tran. by F.W. Relsey, 1925). 
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emphasized the theological concept of natural law as the 
divine source of international law, but also tended to view 
international law as a universal legal system, binding on 
alia nations.s slLhnus .undenlyineg she , classical syetem" jof 
the slaw soft, nations .7and yoivines unity .to it, was custom’ and 
a common conception of justice and morality. 


On thewothen hand, the positivist writers Jof the 


nineteenth and early twentieth centuries, e.g., Wheaton, ® 


LO at Halil? LES) 


Lorimer,” PhisLlimore , Westlake, and Oppenheim 


laid exclusive stress on custom and treaties as expressive 
Oieotate will in «the ycreation of; positive international 


norms. To the positivists, therefore, international law 


7 For discussion of the role of custom in the development 
Uieinbernational law,,.see,.6.¢., Us Kopelmanas, “Custom 
as a Means of the Creation of International Law", 18 
Beene Lo Oe o.eeL ee DOSE Lbs Kune, tne Nature of 
Customary International Law" in his The Changing Law of 
Nations. (1968) p. 335; Oppenheim, International Law, 
Vdlablicéthoeddisthauterpactt 341955) tpa 2a eet. eseq: 


8 Elements of International Law (1836) (8th ed. by Richard 
Heep anawels6o) ee renrinteds ing Classics, of ints Law, (1936)5 


James,Lorimer, The.Institutes of the Lawjof Nations; a 


iréeatise or the; Jural Relations: of separate Poltevcaz 
Communities, 2 Vols. (1883-1884). 


10 Phillimore, Commentaries upon International Law, 4 Vols. 


(1854-61); (3rd ed, 1879=1889)) 
11 Westlake, International Law, 2 Vols. (1904-1907). 


12 Hallj)ideTreatisesontinternationaleLaws (1880); (8theed: , 
by Pearce Higgins, 1924). 


13 1, Oppenheim, International Law, A Treatise, 2 Vols. 


(1905-1906); (8th ed. by Lauterpacht, 1955). 
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came into existence only through the express or tacit con- 
Bent of the States, This implied that a State, being the 
highest form of socio-political organization, could only 

be subjected to international law through a manifestation 
of its own free will. Clearly, the development of this 
theory coincided with the “intensification of naticnalism 
and the general tendency to regard the "sovereign State" 

as the ultimate source of law, and hence the focal point 

of national loyalty. Another feature characteristic of the 
positivist doctrine was the increasing emphasis on inter- 
ational law as ‘the, law of the “civilized, Christian 
nations" of Western Europe, or of European origin. Thus 
international law seemed to be viewed almost exclusively 

as that body of rules regulating the conduct of "civilized" 
TIACeG elie t i eLeLataous anteL se, Lhe use of the: term 
Meivilizged' “indicatéd. the conscious limitation of- the 
applicability "of international law to-the State. or: group 

of States so designated to the exclusion of those which were 
by definition "uncivilized". And this meant those States 


outside the ambit of European civilization, 14 


14 Thus Hall wrote: "It is scarcely necessary: to point out 


that as international law is a product of the special 
civilisation of modern Europe, and forms a highly arti- 
ficial system of which the principles cannot be supposed 
to be understood or recognised by countries differently 
civilised, such states only can be presumed to-be subject 
Lottie as, ate iinet Llores Oi. Cieatre C1 Vid LS COT tee me Dut 
states outside European civilisation (continued on page 4) 
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The positivist theory of international law denied, 
Tiel loct me lcmagcenrtlong Ol Pneanaturaliat writers that 
international law was part of a universal moral code, and 
that relations between States were of necessity governed by 
thatelaw On ethan contrary abyslimiting,the application sof 
international law to the small group of "civilized Christian 
nations", :and holding that "uncivilized nations" had no capa- 
city in international law, they sought to establish that 
relations between European States and those of non-European 
civilization could not be based on a footing of legal equa- 
lity. The very nature of international politics during the 
nineteenth century, which was dominated by the balance of 
power system and the constant stress upon the supremacy of 
the national State,! coupled with the scramble of the 
European States for overseas territories (particularly in 
Africa and Asia) tended immensely to influence the develop- 
ment and the general character of international law. 

It is within this necessarily sketchy frame of refer- 


ence with regard to the evolution of international law that 


14 (continued) 
must formally enter into the circle of law-governed 
countries. They must do something with the acquiescence 
of the latter, or of:some of .them, which amounts to an 
acceptance of the law in its entirety beyond all poss- 
ibility of misconstruction". A Treatise on International 
Law (8th ed., 1924) p. 47. | 


a Morton A. Kaplan and deB. Katzenbach, The Political 


Foundations of International Law ClI9G pp. O2-710. 
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the role of the new Afro-Asian States in contemporary 
international relations, and their attitude towards exist- 
ing international law must be examined. This seems necess- 
ary, as will be shown, in order to throw some light on the 
underlying factors - historical, economic, political and 
even psychological - which appear to have conditioned the 
views of these States with respect to the specific problem 
of State succession. 

What must be noted, however, is that the difference 
in emphasis between the naturalists and the positivists 
as to the source and binding character of international 
law was largely a function of their specific historical 
epochs. Changes in emphasis trailed changes in the 


16 


structure of the international society as well as in 


social and material conditions of life. With the participa- 
tion of the Asian States of China, Japan, Turkey, Persia 

and Siam in the Hague Peace Conference of 1899, and of the 
Latin American Republics in the second Hague Conference cf 


' was to be 


extended beyond the original group of European States.-/ 


1907, the concept of the "famiiy of nations' 


Clearly, this historical extension of the society of nations 
from the geographically limited region of Western Europe 


to other continents, particularly those of non-European 


16 wy, Friedmann, The Changing Structure of International 
Law (1964) pp. 5-7. 


oe! C.W. Jenks, The Common Law of Mankind (1958) pp. 62-65. 
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culture, was fraught with important consequences for the 
development of international law as a universal legal 
system. International law has remained essentially re- 
sponsive to new developments and needs within the inter- 
national society. The institution of the League of Nations 
in?1919, following the end ofthe First World War, repre- 
sented a conscious endeavour to lay a new legal foundation 
for the organization of international peace and security.18 
Though its structure reflected the influence of the pre- 
vailing international forces, in that most of the dependent 
States of Asia and Africa were not directly represented in 
it, yet the scope of its objective remained basically 
universal - the maintenance of a stable international order 
and the promotion of world peace. The onset of the Second 
World War coupled with new scientific discoveries and 
technological invention, as well as the impact of new 
ideologies, disrupted the old international system, and 
accentuated the desire to create and maintain a new legal 
order consistent with the emergent conditions. This desire 


found expression in the adoption of the United Nations 


me It should be noted that prior to the organization of the 


League of Nations, various efforts had been made to deve- 
lop and even codify rules of international law in response 
to the specific problems posed by new international con- 
ditions. Examples are the Peace of Westphalia (1648) 
ending the Thirty Years War; the Declaration of: Paris 
(1856); St. Petersburg (1868) and London (1909); The 
Geneva Conventions of 1864 and 1906, and the Hague Peace 
Conferences of 1899 and 1907. 
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Charter.in 1945 as the constitutional instrument of the new 
World Organization. 

The large-scale emancipation of the former colonial 
countries of Asia and Africa after the Second World War, 
and their eventual admission, as independent sovereign 
States, to membership in the United Nations was to have 
an even more dramatic impact on the character of the 


existing international law. 19 


Their.participation, in. the 
United Nations has transformed that world body into a 
truly universal organization, and affected the whole tenor 
of international politics. Two relevant points must be 
noted here. The admission of so large a number of ex- 
colonial countries to the United Nations on a footing of 
juridical equality with the older, more advanced countries 
of the West represented a turning point in the history of 
the new nations as sovereign international persons. 
Furthermore, since the United Nations, like other inter- 
national organizations, operates within the framework of 


international law, these new States were thus expected to 


play*®their* part in international’ life in actordance> with 


1? Quincy Wright, "The Influence of New Nations of Asia 


and Africa upon International Law", 13 Foreign Affairs 
Report> (1958) 4 pis 3844Rithard@A.©FraikgteNewoStates and 
International Legal Order", Hague Recueil (1966, IT) 

p. 10; W. Friedman, "The Changing Dimensions of Inter- 
national Law", 62 Columbia L. Rev. (1962) pp. 1147-49; 
A. Cohen, "The New Africa and the United Nations", 36 
International Affairs (1960) p. 476; L.C. Green, "The 
Impact of the New States on International Law", 4 Israel 
Law Rev. (1969) pp. 27-60. 
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the established rules of international law. 

As a system of norms purporting to regulate the con- 
duct of Statées*tinYtheir mutual relations} *international 
law has frequently been employed as an instrument of 


national policy, 7° whether of co-operation or of aggres- 


oaak 


sion. Very often, a State's international legal policy, 


or its approach to the interpretation of a given rule of 
law affecting a more or less sensitive area of national 
life, tends to be conditioned by what it deems as its vital 


interest. Indeed, it has been suggested that international 


rat The actual use of international law by foreign affairs 


departments has varied among different States at differ- 
ent times. Lord McNair has compiled opinions of the Law 
Officers of the Crown, indicating that the British Foreign 
Office usually sought legal advice before reaching a 
decision. jLaw of= Treaties (1961); International Law 


Opinions, 3 Vols. (1956); see also British Digest of 
International Law (ed. by Clive Parry). Similarly, the 


Moore, Hackworth and Whiteman, Digests of International 
Law show many instances in which the United States and 
other countries have relied on international law in their 
conduct of foreign relations. French practice is also 


shown in Repertoire de la pratique francaise en matiere 


deedroiteintéernational tpublicftcompiled by tAsGa Kiss, 
See, generally, Brierly, The Outlook for International 


Law (1944) p. 4 et. seq.; Jessup, The Use of International 
haw LC EQ59 np. aibeat. cdeqt 





Me Cf. The Sino-Indian conflict in which each side appeals 


to existing international law in. justi tication.ot. ite 
policy... In the Viretnen=conttict. spo th Nave tnam ang 
the United States believe that they are acting in 


accordance with international law. Disagreement appears 
to-have-arigsen—chiefly as to the interpretation of: the 
facts—conetttutingsthe-contitcty forva criticalrasseéss-— 


ment of the legal positions of both sides, see Richard 
A. Falk (ed.) The Vietnam War and International Law 
(New Jersey, 1968). 
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law is by and large the acceptance by States of policies on 


ie 


the basis of enlightened self-interest. Thus, there is 


much in the attitude of States towards international law 
that is relevant to a proper understanding of their practi- 
cal tole in the international society. This, then, pro- 
viideswaugfurther sjustification for ,aybrief ,examination in 
this chapter of the impact of the new States of Asia and 
Africa on comtemporary international law and relations. 
This ;@nop;doubt, isJa.highly,topical subject, .In.view _of the 
spate of literature in recent years on the attitude of the 


new States towards traditional international law, 7? 1 tris 


22 Myres S. McDougal, "International Law, Power and Policy: 
A Contemporary Conception", 82 Hague Recueil (1953) 


p-edas7) GEV Sbaiforest} Proceedings;+A.Ssi.L. (€1966);p. 103. 
23 See, e.g., J. Castaneda, "The Underdeveloped Nations and 
the Development of International Law", 15 International 
Ofganizatiton (1961)"pF-555 "Pe Re Anands ©" theeRoelesoficthe 
New Asian-African Countries in the Present International 
Oper Od CBee OarAeJInelenlss (1962) p. 383; "Asian-African 
States and International Law", 15 I.C.L.Q. (1966) p. 55; 
Ibrahim Shihata, "The Attitude of the New States towards 
the International Court of Justice", 19 International 
Orgenizationo(1965)tp. 203seLe Cie Green) eNews Sitates, 
Regiohnaldemiandednt,. Laws 5 CawaddanseYbkiednt .~Lawa(1967) 
p.e1s8s, Theelimpact#of thes New] States, oni intamLaw:, 4 
ierasile L.R.§.( 1969) pAG27% SRePrakasheSadnhajeadlews Nations 
and the Law of Nations (Leyden, 1967); M. Mushkat, "The 
African Approach to Some Basic Problems of Modern Inter- 
nationaill Lawl'ie 7itindiianed..aintes LawetG.6 706 pee Gee) Hazel 
Fox, "The Settlement of Disputes by Peaceful Means and the 
Observance of International Law - African Attitudes", 3 
International Relations (1968) p. 389; J.J.G. Syatauw, Some 
Newly Established Asian States and the Development of 
International Law (The Hague, 1961); Oliver J.°"Lissitzyn, 
“International Law in a Divided World", 542 International 
Conciliation (1963) p. 373; see also Asian-African Legal 
Consultative Committee Reports (2nd sess., Cairo, 1958; 
Staesessy, sCOLONMLUO, w9O00s. 4th*sesa., Tokyo, 1961; Sth 
sess., Rangoon, 1962, all published in New Delhi). 
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proposed in the present survey to deal only with selected, 
but relevant, cases which will serve to illustrate and 
Glarify che Central theme of: this study ;' “As far as 
practicable, the analysis will draw predominantly upon the 
actual practice of the new States as evidenced by their 
official statements on important international law issues, 
or as determined by the attitude of their representatives 
in international legal institutions and political bodies. 

On a more general level, it may be stated that the 
basic feature of the attitude of the new Afro-Asian States 
is its ambivalence towards traditional norms of inter- 


national law. For while proclaiming their adherence to 


24 


international law, these States have often, in practice, 


challenged the-validity of certain of its-rules, insisting 


that such rules must be radically changed to reflect changes 


in the structure of.the contemporary international society.2> 


24 See, e.g., the United Nations debates on "principles of 
international law concerning friendly relations and co- 
operation among States in accordance with the Charter of 
the, United Nations... ..GAOR.... 4 Zth, sess. .6.962,-Agenda 
Item 75, Annexes; 18th sess., 1963, Agenda Item 71, 
Annexes 3, U. Ne. Doc... A/6547, (Dec... 7.. 1966)%, Doc ..Ay 6./9,9 
(September 26, 1967). 


Notwithstanding its armed attack against "Portugal in 
Goa, Damao and Dui" in December, 1961, India, maintained 
in a cablegram to the Secretary-General of the U.N. that 
she has "consistently abided by international law and 

the’ Charter -of <the-United+Nations“4=) UsNoeYearbook, 1961, 
P29", 


25 Padilla Nervo in I.L.C. Yearbook, Vol. 1 (1957) p. 155; 
Raunabanodsralas Lbaids, pp. Lo/= So 
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Enycalling for a review ,of traditional international law, 
they have invariably rested their case upon the consensus 


theory Lod ale gal. obligation,“ 


contending that for any rules 
of international law to be accepted as universally binding, 
they must receive the consensus of the great majority of 
States, including the new States, making up the present 
international society. On the other hand, the new States 
have frequently appealed to even the classical principles 
of international law, where politically expedient, in 
defence of some specific interests. Thus, the doctrines 

of national sovereignty and of equality, to cite but two, 
have had a great attraction for the new States and have 
been invoked regularly in an effort to safeguard their 
territory and independence against foreign enroachments. 
Boutros-Ghali,~’ writing on,the Charter ,of,.the 
Organization of African slinity, .lLaments that .Africais 
Contribution in the areas,ot international Law,and. res; 
lations "has so far been minimal" and states that by the 
inauguration of the OAU, the African States wished.''to 
makeya £Lreshuetaret,..to enaciwsand putsintoypractice a 


system of law for settling interstate conflicts and regu- 


lating relations. among African states", since to them 


ACM EG HD Brierly, [hesbesis of Oblipation in) International 
Lawy(Ced, byjyH. Lauterpacht and C.H.M. Waldockk 1958) 
kp SER eh SRS: 


27 "The Addis Ababa Charter", 546 International Conciliation 
(January, 1964) p.°5. 
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"classical international law has been merely a projection 

of colonialism - protectorates, concessions, capitulations - 

designed in part to legalize European acquisitions and 

privileges". At the same time he asks: "Must it then be 

concluded that Africa lacks confidence in international 

law?" He then draws the conclusion that 
An analysis of the principles of the Charter invali- 
dates such a hypothesis. In enunciating the principles 
of equality and non-interference, the Addis Ababa 
Charter is inspired by accepted principles of inter- 
national law. The preparatory work of the May foreign 
minister's conference also shows the extent to which 
the representatives of African states insist upon 


Boer ene = to thesmost» classical form of international 
Laws: 


Mr. Rakotomalalac 


of Malagasy, speaking in the Sixth 
Committee of the General Assembly on "Consideration of 
principles of international law concerning friendly re- 


lations and co-operation among States..." 


> atftirmed- that 
although "many of the African and Asian countries had not 
participated in the drafting of the United Nations Charter, 
o>» many of them had made its principles the foundation of 
theirerelations-with other States", Oliver: Lissitzyn sums 
up the role of the new States in international law in the 


following terms: 


All (the new States) have at various times invoked 
its norms in disputes with other States and in debates 


28 Ipid., p. 31. 
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in international organizations.... (T)hey have parti- 
cipated in diplomatic conferences for the codification 
and development of international law, and in the work 

of the Assembly's Sixth Committee. All have entered 
into numerous treaties, including many general multi- 
lateral conventions, thus extending the scope of the 
application of international law. Several have sub- 
mitted disputes to the International Court of Justice, 30 


Despite this, Lissitzyn suggests that these States 
are in fact rejecting traditional international law and 
its procedures as incompatible with new international 


conditions and often detrimental to their interests. 


31 33 


Castaneda, Anand? and Sinha contend that the new 


States have revolted against traditional international law 
because it is a product of relations among imperialist 
States and of relations of an imperial character between 
imperialist States and colonial peoples. Guha Roy sees it 
as an instrument of power for the preservation of the 


spoils.34 This, in a sense, would appear to give the 


30 Lissitzyn, “International Law in a Divided World", 542 


International Conciliation (March, 1963) pp. 37-38. 


31 Castaneda, "The Underdeveloped Nations and the Develop- 


ment of Int. Law", 15 International Organization (1961) 
gee to 


32 Anand, "The Role of the New Asian-Atfrican Countries in 


the Present International Legal Order", 56 A.J.I.L. 
(1962) nh. 304. 


33 Sinha, "Perspectives of the Newly Independent States on 
the Binding Quality of International Law", 14 I.C.L.Q. 
(1965) p. 121. 


34 s.N. Guha Roy, "Is the Law of Responsibility of States 
for Injuries to Aliends a Part of Universal International 
Bago 0 Bede iw. C1961) ps. 866. 
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impression, quite erroneously and contrary to the exagge- 
rated view of Boutros-Ghali, that the whole corpus of 
international law has been repudiated by the new States. 
And yet it cannot be denied that, notwithstanding their 
frequent reaffirmation of adherence to international law 
and the principles of the United Nations Charter, the new 
States have adopted a critical attitude towards certain 
principles and postulates of the existing law. 

Why, then, have the Afro-Asian States taken such con- 
flicting, contradictory attitudes towards established norms 
oftzanternatdonalidawvny litthedr contentdonsisiithat! the 
rules must be changed to take account of changes in the 
post-war structure of the international society, how have 
they gone about changing them? What specific rules do 
they hold to be objectionable and what have they accepted 
as binding? What is their attitude to the problem of 
succession to treaties, and how does this affect the 
general nature of their foreign policies? 

An attempt to answer the above questions necessarily 
leads to an examination of the basis of obligation in inter- 


35 International laws ishal consensually law,lior 


national law. 
its binding authority is dependent upon the consent of 
States. This fact was recognized in the Lotus case (1927) 


when the Permanent Court of International Justice declared 


22 Brierly, op. cit., note 26 above. 
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that 


International law governs relations between indepen- 
dent States. The rules of law binding upon States 
therefore emanate from their own free will as express- 
ed in conventions or by usages generally accepted as 
expressing principles of law and established in order 
to regulate relations between these co-existing in- 
dependent communities or with a view to the achieve- 
ment of common aims. Restrictions upon the independ- 
ence of States cannot therefore by presumed, 26 
The consensual basis of international law also finds 
expression under Article 38 of the Statute of the Inter- 
national Court of Justice, where “conventions, whether 
general or particular, establishing rules expressly recog- 
nized by the contesting States" is listed as one of the 
sources of international law. Other provisions of this 
Article include "international custom as evidence of a 
general practice accepted as law", and "the general prin- 


ciples of law recognized by civilized nations". But the 


Court is also empowered to “decide a case ex aequo et bono, 





if the parties agree thereto". 

This notion of consent as the primary basis of the 
binding force of international law creates a condition 
whereby a State is able to reserve to itself a wide lati- 
tude of freedom with respect to the choice of rules of law 
by which it agrees to be bound. It is this element of 


consent - the exercise of the free will of sovereign 





36 The Lotus, P.C.I.J., Series A, No. 10, p. 18. 
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the legitimate norm of international law, or to determine 
thetispeciitetrule wotwhi'ch Atedehwilling! to ‘submit .“* Surely, 
under such a condition there would be no international law 
at all, and, in most cases, the strong State would be 
tempted to enforce its own brand of international justice 

by means of force and self-help, thereby denying justice 

to the weak State, and promoting international disorder 

and chaos in consequence. 

Strangely enough, the present international order 
appears to be marked by the general inclination of States 
towards the subjective interpretation of international 
legal rules, even though such interpretation cannot, 
strickly speaking, be construed as binding on other States. 
The predominant emphasis upon the doctrine of State sover- 
eignty and the continued insistence of States upon consent 
as the basis of binding obligation in international law 
have supported the development of political tendencies 
that are diametrically opposed to the ends of a stable 
international society and of a regime of law for the peace- 
ful adjustment of interests between States. 

The fact of inequality in the distribution of power 
and resources and the intensive competition of the great 
Powers for hegemony would appear, in part, to account for 
the sensitivity of,the new States.to the problem, of: secur- 
LiveeWnether seCOnOML Cc. Dolltical Of military, oThiswsis 


compounded by the common heritage of their colonial exper- 
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State?’ to be bound by a given international legal rule - 
which constitutes the most important single weapon with 
which the new States have challenged the universality of 
some of the principles of traditional international law. 

In its more positive aspects, the requirement of consent, 
having regard to the decentralized character of the inter- 
national system, has been the very bone and sinew of the 
international legal order. With the dominance of the prin- 


ciple of sovereign equality of States ® 


and the impossibility 
of creating supranational institutions with the requisite 
legislative and executive authority, together with the fact 
of conflicting national loyalties and standards of values, 
consent seemed a logical premise upon which the legal force 
Oent_uLarnatlonalsalawacouldsbe founded - .evet, Liteais clear 

that this has also been the fundamental source of its 
weakness. The concept of consent in modern international 
law, if pressed, is bound to lead to reductio ad absurdum. 


For each State would arrogate to itself the exclusive right 


and power to interpret and apply what it considers to be 


37 This Hegelian concept of the State as a kind of mystic 
entity was reformulated and developed into the legal 
doctrine of "autolimitation" by Jellinek, and has 
remained a principle with considerable appeal for every 
State. See W. Friedmann, Legal Theory (1967) p. 575. 


38 This principle is expressly recognized under Article 2 
Cle ofsthe U.N. ecCharter,. Ltawasrdaleo implititein 
Article 5(1) of the Covenant of the League of Nations 
C1920). 
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ience. Nearly all of the new States are ex-colonial terri- 
tories. They are marked by economic, cultural and tech- 
nological underdevelopment. Militarily, they remain weak 


vis-a-vis the great Powers. Given these facts of military 








weakness, unstable political conditions and the status of 
economic helotry in a society of States dominated by the 
wealthy and powerful, it is hardly surprising that they 
have exhibited a temper of suspicion towards traditional 
international law. They tend to see in some of the old 
rules a system of law which created and justified relations 
of inequality between themselves and the colonial powers 
of Europe. The so-called "revolt" of the new States 
against traditional international law is in essence the 
problem of.conflict of interests» between a group of 
politically weak and economically backward States, and a 
group of highly developed and powerful States. It is in 
an effort to adjust these interests that the new States 
have become critical of some of the rules that they regard 
as not affording them the required protection, and have 
sought by means of their participation in international 
institutions to alter the content of such legal rules. 

It is against this background that the new States' 
preoccupation with such concepts as "national sovereignty", 


“Belfe-determination", ‘human»rightss;+social justice's, 


ey Rosalyn Higgins, Conflict of Interests (1965) p. 49 


et. seq. 
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"sovereign equality" and "non-intervention" can best be 
appreciated. Thus, the representative of Madagascar de- 
clared in the Sixth Committee of the General Assembly, in 
1962..that; | ..).African, countries, dike Madagascar, which had 
only recently become independent, attached particularly 
great importance to respect for the national sovereignty, 
territorial integrity and independence of States, to their 
sovereign equality and to non-intervention in their domes- 
tl affairs", -° The Ceylonese delegation believed that 

"a new international law had emerged, and its purpose was 
bos bring) aboutsa.«/ international) .social justice", 41 Mrie Pas 
of India, speaking at a meeting of the International Law 
Commission, expressed the convicticn that "there could be 
no doubt that an international public order existed now 
and that certain principles of international law had the 
character of jus cogens". "The whole perspective of the 
United Nations policy", he continued, "could be character- 
ized as a value-orientated jurisprudence, directed towards 
the emergence of a public order in the international com- 
munity.... The Charter sought to establish a process by 
which the world community could regulate the international 


abuse of naked force and promote a world public order 
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embodying values of human dignity in_a_ society dedicated 


42 As to the question of non- 


to freedom and justice". 
intervention, the Philipino representative observed that 
not only is there a duty upon States not to intervene in 
matters within the domestic jurisdiction cf another State, 
but that international law recognizes it "as an attribute 
of independence and sovereignty that a State should be 
free from intervention by other States", +3 Bu ti,icaisswilt 
be shown later, the new States themselves do not appear 
always to live up to this principle. The anxiety of weak 
States about possible intervention by a more powerful State 
is demonstrated by the attitude of the young Latin American 
States at the Hague Peace Conference of 1907. At the San 
Francisco Conference, the Brazilian delegation had proposed 
that the prohibition on the use of force by States under 
Article 2(4) be extended to include economic force or 
political pressure, but this was rejected. +4 
It would appear, therefore, that the new States' 
instinctive appeals to the rigid doctrine of national 


sovereignty and territorial integrity as well as to the 


natural law principle of. justice as an "objective rule" of 


RARER C, Yearbook, VOl.) 1. (1963) Dp. Of “(Ltalicse added). 


43 GAORs.) Loti aene -e Oth cetee..eoesrd mtg... para. 7% 


“4 United Nations Conference on International Organization, 
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international law are further inspired by deep-seated 
economic and political motives. Implicit in the concept 
of sovereignty is the traditional legal doctrine of salus 
populi suprema fier we generally viewed as indispensable to 
the very welfare and national security of a State. Having 
just emerged from colonial rule, the new States seek anew 
to emphasize the nature of the State as a supreme political 
institution, sovereign within its territorial limits. The 
theory of the supremacy of the sovereign State over its 
domestic jurisdiction would appear to fulfil for the new 
States a dual purpose. First, it would guarantee liberty 
of political and economic action made necessary by the 
overriding purpose of public policy, without the danger 

of foreign intervention. Second, it would enable them to 
stress the consensual basis of binding international 
engagements, thereby enabling them to reject those postu- 
lates of international law, the formulation of which they 
claim did not receive their consent. 

The first would further permit them to take nation- 
alization or expropriating measures under what they may 
define as exceptional circumstances, even if that might 
mean infringement of the private rights of nationals or of 
alienss,. They night, einethe seconds case, findeit expedient, 


jor themeventoodftaee refusal’) ito) complyt with. as given® inter 


45 Bin Cheng, General Principles of Law (1953) pp. 30-31. 
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national legal norm, to plead, in defence of their posi- 
tion, the irresistible necessity of "national self-pre- 
servation" as a supervening condition for non-observance. 
At this stage it is necessary that we examine in de- 
tail the attitude and practice of the new States so as to 
understand the extent to which they have rejected, or con- 
formed to, the principles of existing international law. 
Tony pehates ic onne ct omy ets prick «be, puseful ,»sfimsiti, ito: ocreview 
the attitude of the Latin American States towards tradi- 
tional international law, not because they are chronologi- 
cally speaking, new, but because they share with the 
Afro-Asian States a more or less common historical exper- 
ience, common characteristics of economic underdevelop- 
ment and unstable political institutions. Furthermore, 
they have, since their emancipation in the 19th century, 
exercised some influence on the development of inter- 
national law. Their political and economic interests as 
underprivileged States have led to the development and 
advocacy of new legal doctrines, albeit of regional appli- 
cation, embodying "principles, conventions, practices 


' mec ulgdtay ctotsthat region .¢ ebhiete disp litoole 


and institutions' 
doubt that the Latin American approach to international 
law has, to a large extent, inspired the current views and 
performance of the newly independent States of Asia and 
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The "rebellion" of the Latin American States against 
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certain postulates of traditional international law, and 
their insistence upon new rules with a high political 
content derive partly from their history and partly from 
endemic local factors. 

As early as 1868, Calvo, the Argentine jurist, formu- 
lated what has come to be called the "Calvo Clause" in an 
attempt to exclude the liability of a State under inter- 
national law in respect of contracts entered into with 
alien private interests. Under this clause, the alien 
private contractor could only seek remedy, in case of ex- 
propriation, under the domestic law of the contracting 
State. This doctrine had arisen as a result of the inter- 
vention of France and Great Britain in Argentina, Uruguay 
and Mexico with a view to protecting their national credi- 
tors. Its basic object was to ensure the politically weak 
Latin American Republics against the military or political 


intervention of the European powers. © 


OnttheSother hand, 
the Drago doctrine, first enunciated by the Argentine 
Foreign Minister in 1902, sought to eliminate the use of 
armed force by one State against another where the latter 
had defaultedsiniiterpublicedebtettiltpist#significanty that 


the Hague Conference of 1907, under the pressure of the 


Latin American participants, prohibited the resort to armed 


46 Dok wonea, mhemcalvovGeause: (1955) pp. 17-20, 216-17} 


see also A.V. Freeman, "Recent Aspects of the Calvo Doct- 
rine and the Challenge to International Law", 40 A.J.I.L. 
CUSS6 yp. lei. 
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force by a State in order to recover debts due to its 
nationals by another State, unless the defaulting State 
refused to accept arbitration or submit to an arbitral 
awarda) The*®provision”~ ofPArticie 2ZIC4)%0F ithe’ UC N.° Charter 
enjoining States to "refrain in their international relations 
from the threat or use of force against the territorial 
integrity or political independence of any State" would 

seem in effect to confirm or supplement the Drago doc- 
trine.4/ However, there appears to be a resurgence of 
interest in the doctrine of non-intervention on the part 

of the new Afro-Asian States in view of the problem of State 
responsibility relating to the succession of these States 

to the debts of their predecessors. 

The Latin American Republics have tended to regard 
non-intervention as an objective principle of the "new 
international law". Thus, they championed the incorpora- 
tion of the illegality of intervention in the Bogota 
Conventiont off April 30,° 194879 +in order to® give® it® the 
force of conventional law, at least. of a regional applica- 
PION Article vl Sor that Convention defines winctervencaon 


as "any form of interference or attempted threat against 


the personality of the State, or against its political, 


4 P.C. Jessup, A Modern Law of Nations (1968) p. 114. 
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economic and cultural elementsiin’s The exaggerated con- 


cern of the new States with non-intervention illustrates 
the degree to which their position as militarily weak 
States, or as capital-importers, demands protection 
against the possible interventionist policy of the capital- 
exporting States. This appears also to suggest the value 
implicitly attached to the doctrine of absolute sover- 
eignty, for insistence upon almost unconditional State 
sovereignty and territorial integrity is no more than a 
defensive posture by a weak State which fears the pressure 
of the more powerful ones. As A.J. Thomas has aptly 
observed, the intense preoccupation of the Latin American 
States with the interventionist policy of the great Powers 
led them to insist on the illegality of intervention as a 
rule of international law.“%9 

Traditionally, intervention implies a violation of 
one State's independence or territorial integrity by another. 
This, in principle, is impermissible under international 


law, except under conditions of overwhelming necessity, 


a6 Pan-American Union, Law and Treaty Series, No. 73, p. 27; 


46dARS0L 1 L0461952) ¥eSupplement jap. 143 yeeltiteesoftingerest 
to note that the United States refused to endorse this 
definition of intervention. 


49 Thomas, "Non-Intervention in Public Order in the Ameri- 


Cag, (Proceedings, Awswisl.@(1959)) pwr; A. vanW. 

Thomas and A.J. Thomas, Non-intervention: The Law and 

its Import in the Americas (1956) pp. 55-64; C.G. Fenwick, 
The Organization of American States: The Inter-American 
Regional System (1963) pp. 549-551. 
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such as self-defence, protection of nationals abroad, ° 


or reprisals.>! 


Looking back to the early days of their 
independence, and indeed extending to the early part of 

this century, when frequent interventions by the European 
and North American States were undertaken for the ostensible 
reason of "protecting their nationals abroad", the Latin 

and Central American States' immediate reaction has been to 
appeal to the classical doctrine of sovereignty as a de- 
fensive mechanism. To them, it is not possible to confine 
the definition of intervention merely to peremptory, 
military action;>2 intervention could take different forms 
and was apt to affect a broad Bp ais Oh matilonal Titer. 

The inscription into the Bogota Convention, therefore, of 

a prohibition against interference in "the political, eco- 
nomic and cultural" life of a State must be interpreted as 

a passionate effort on the part of a weak, newly established 
State to proscribe force as an instrument of foreign policy, 


despite the traditional notion of sanction or coercion as 


an intrinsic quality of: State power. 


20 See Richard A. Falk, "Historical Tendencies, Modernizing 


and Revolutionary Nations and the International Legal 
Order is+8<Howard=Lbwd09nG1962) p. 128. 


31 Brierly, The Law of Nations (6th ed., Waldock, 1963) 
Deeks 


92 For a treatment of the various definitions of interven- 


tion, see Rosalyn Higgins, The Development of International 


Law Through the Political Organs of the United Nations 
(1963) peecsr 
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A further consequence of their vulnerable political 
position has been the strong need felt by the new States 
for freedom of action and for the protection of their 
economic interests. This has led to the assertion by many 
of the Latin American States of sovereignty over a two- 
hundred mile territorial sea, a claim which the Geneva 
Conference on the Law of the Sea held in 1958 refused to 
endorse. On the contrary, the twelve-mile limit appears 


to have been conceded by most States.°° 


Convinced, however, 
that regional international law consists of a body of rules 
growing’ out®of thes national needs of the specific group of 
States, and intended to govern the conduct of such States 
within their geographic sphere, they contend that such 

rules of regional law are also capable of governing the 
conduct even of States outside their zone of operation. 
Thus, the Peruvian Foreign Minister was to declare in 1954 
that "the world must accept the fact that America is ela- 
borating its own code of rights based on its social needs 
which are at variance with the freedom of the seas". > 


The law of political asylum has its distinctively 


Latin American character, and is often invoked as a regional 


3 Conventtdne ‘ond the -TergitoriallSée, Article 2402); 52 


A.J.L.LS (1958) p, 840% Gréen, “Thewimpact of the New 
States on International Law", 4 Israel L. Review (1969) 
Dass 3) shes 


24 The Times, London, 4 December, 1954, cited by Green, 


Ibid. 
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customary law. In the Asylum case, Colombia relied on the 
existence of American international law based upon custom 

as a defence concerning the granting of diplomatic asylum 

to a Peruvian refugee. However, the Court ruled that the 

burden of proof lay upon Colombia as to the existence of 


such a regional custom. It stated: 


The party which relies on a custom of this kind must 
prove that this custom is established in such a manner 
that it has become binding on the other party. The 
Colombian Government must prove that the rule invoked 
by it is in accordance with a constant and uniform 
usage practised by the States in question, and that 
this usage is the expression of a right appertaining 
to the State granting asylum and a duty incumbent on 
thesterritorial ocate,-- 


Thus) Golombia’s action was. held by the Court as not in 


conformity with the 1928 Havana Convention on asylum, in 


56 


force between Colombia and Peru, Nevertheless, Judge 


Alvarez, in his dissenting opinion, maintained that "a 
Drsncapiea, custom, doctrine... Need nNotrbe accepted by “all 
of the States of the New World in order to be considered 
as a part of American international law.... American 
TOLOLuaAL onal «Law is*binding: Upon all the States oretne 
New World; it is also binding upon the States of other 


Fi 
continents in matters affecting America..."> 


Se ivClw Reports, 1050 emp wecc omar ene cr 


oh Ibid., p. 288. See H. Briggs, "The Colombian-Peruvian 


Asylum Case and Proof of Customary International Law", 
HOM Tel 4( 19051) epee 28 


Piet Cis Reporte, 1950, pe 294. 
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A regional law such as the Latin American law of 
diplomatic asylum is to all intents and purposes an out- 
growth of endemic political conditions. The chequered 
history of Latin American States, plagued by constant 
coups d'etat, civil wars and frequent changes of govern- 
ments, has created the need to provide protection for 
political refugees. tIt.has further. led to the anxiety of 
these States to transform the notion of political asylum 
POcomeanmop ect vem legaqlariehtrsub tect tO noyreciprocity, 
When the Pan-American Conference of 1933 adopted a Conven- 
tion on Political Asylum, it provided that this protection 
was available to anyone irrespective of his nationality. 
Yet the United States whose interest remained unaffected 
by the problem of political asylum, in signing the Con- 
vention, made reservation to the asylum provisions. © 

There are major divergencies of policy as to the 
Practicas sinterpeecation of thervdoctrine sofupolitical 
asylum even within Latin America itself. Notwithstanding 
the theoretical assumption that this is an objective norm 
of regional international law, each State's approach to 
the problem appears to be determined by its specific situa- 
tion at a specific time. In the case just cited, Colombia 
claimed the right to determine unilaterally the qualifica- 


tion of the refugee for political asylum. On the contrary, 


38 Hackworth, Digest of Int. Law, Vol. 2, p. 648. 
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Peru, whose interest was directly affected, rejected the 
Colombian claim and demanded the return of the alleged 
refugee. However, we are here not concerned with whatever 
differences in attitudes there may exist between the Latin 
American States themselves, nor with whether such principles 
as they have advocated have won universal recognition. 

What is of immediate relevance is the actual impact of 
these States on international law through the development 
of international legal doctrines of a peculiar, even novel, 
character, reflecting the peculiarities of their interests 
and national aspirations. 

In so far as the new States of Asia and Africa are 
concerned, their efforts to change certain rules of general 
international law, just like their Latin American counter- 
parts, have centred on the use of appropriate international 
institutions. They have in general tended to treat the 
United Nations, for instance, as a supranational legislative 


Do 


machinery for creating new international norms. It may 


be suggested that the effect of their membership in inter- 
national organizations is as much psychological as it is 
pols tical #.sloie.is demons trated bythe mo frequentanerer— 
ences to those provisions of the U.N. Charter which talk 


60 


of the sovereign equality of all States. It is to be 


ok Anand, "The Role of the New Asian-African Countries in the 


Pred Ditern atten al. egakOr der br i5G) AL Ache 61962) 
p2m3 901, 
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noted, however, that the view is still inadmissible even 
in the international organizations themselves that such 
organizations are in any way supranational legislative 
institutions. Nevertheless, in view of their numerical 
‘strength in the United Nations, they have found the 
organization the most attractive means by which the "en- 
actment of a new international legal order" could be brought 
about. As indicated earlier, prior to 1945, the vast 
majority of the Afro-Asian States were still subject 
nations. Their rise after the war from colonial bondage 
to sovereign independence and their active participation 
in contemporary international life have provided them with 
a rationale, however inadequate, for attempting to change 
those rules of law which they claim do not reflect the 


factual changes in the international situation. 


61 


Radhabinod Pal of India, and a member of the Inter- 


61 Pal, "Future Role of the International Law Commission in 
the Changing World", 9 United Nations Review (1962) p. 31. 


With regard to the argument of the new States that their 
accession to the international community ipso. facto 
creates a new international society and necessitates 

a transformation of the international legal systen, 
Professor C.F. Amerasinghe of Ceylon, in his State 


Responsibility for Injuries to Aliens (1967) p. 26, has 
contended that the addition of new members to the inter- 


national community could not imply.a revolution in the 
legal order; "...the legal order survives in the same way 
when one or two members are added to the old community. 
The materialization of a sufficiently large number of 

such new individuals in a community within a short period 
of time cannot have the effect of bringing about a revolu- 
tion in the legal order of customary law in regard to the 
new entrants to the community". 
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national Law Commission of the United Nations, has argued 
that "it could hardly be denied that the activities of the 
United Nations in the field of international law had failed 
to keep pace with the needs of a swiftly moving world". He 
therefore believes that "the progressive development of 
international law would bring about a greater degree of 
universality through the contributions and the active 
participation of the many new nations which had emerged 

on the international scene". Accordingly, the basic 
question so far as the new States are concerned is "to 

what extent they ought to be bound by rules of internation- 
al law which they had not helped to create and which very 
often ran counter to their interests". Similar sentiments 
had earlier been expressed in the International Law Conm- 
mission debate on State responsibility by the Mexican 


62 He maintainedthat "the vast majority of new 


delegate. 
States had taken no part in the creation of many institutions 
of international law which were consolidated and systema- 
lized in the, nineteenth century.... With State respons- 
ibility, however, international rules were established, 

not merely without reference to small States but against 
them, and were based almost entirely on the unequal rela- 


tions between great Powers and small States". Inequality 


of strength, he argued, was reflected in an inequality of 


Ze patil Tein cearone Hae LbiC ."¥ hex books. Vodey ale (195 70» pxad55. 





. ‘ - _ . £ 7 t. ; r 
ed3 to esiiivizos sdi isd} betasb od yibired, bivos 
fe 
ha ft 4 r A - od ed 4 
belts? bed wel lanolieatstat to Blett a2 
: : 
faa " i i « - » a J _ 
St . bliow gaivom yisits s t0 abean sdo dyiw 
to me ae en ee ee ro) wo 9 oy S 
40 JHIBQCLsvsd svieerk S9IGOTQG BAS Jani ssvs 
tO 88%@95 1636879 &» Juodsa gaotad bluew wel Llano 
“ , j ‘ 5 
vitos eds 5 10ijwdizinos eda dgword? yotis 
_ . el a . = ad <i 
Sb6atsms 5b 9. rol f ran sm 5s mor 
yh nes m of — tthe ne " —s kF¥or 
Sissd sit ,.vyigalbrooaa ». Sasoe isnrotianzeial 
a : 
a3 #i banxzsom09 2 3232 wan adi e6 teat o8 a 
- ~~ a r 5 4 
-nolijisnzsiat io eslu:z wd £ , d o3 Jdguo yed2 sno 
. ~ 
¥ »iriw B azo 97 | . jon band yeds dokdw 
. 2 > ae " « « ? 
as iif a Is i : BJ 286 37 id iz os TSI0nVO9 ao 
r 7 
wot J t[janzyedal « ai beaesigqxs assd te 
aaoixeM od (jiltdilenmoqesr s3s32 no siedeb 
weno to vitzole fesv dja” gedab joten of £0 


enotsugsieni yYasam 6 nolissto sd3 ot t28q of nate? bad sete? 


~asa93 


a 
W 
t 
- 
f 
be] 
*) 








QOoljIsants: 


z 7? : « ~ , - 5 - 
Pac Jud sssai2 Iiismea OF sonez9ts3 tuodtiw yYistom 
= : % 


_s | a 









sates; Ieupoay eda 89 Uestine ds oma Mis tre bas ga 


ey 





b Elam bos aro 





33 


rights, with the result that the basic principle of inter- 
national law, par in parem non habet imperium, was com- 
pletely disregarded. Of particular interest here is the 
readiness of the new States to invoke the traditional 
principle of equality of States, expressed in the doctrine 
par in parem non habet imperium. The significance attached 
by these States to the problem of inequality and to the 
principle of justice (which lex ferenda entails) must not 
be underrated if:one is to grasp the crucial factors at 
the root of their behaviour. This will be dealt with in 
greater detail when we come to examine the manner in which 
they have employed these principles in the attempt to 
formulate new norms of international law. 

As regards the presence of the new States in the 
United Nations General Assembly, where they form the 
majority, there is a marked tendency for them to take 
advantage of their numbers by adopting resolutions, some 
of which are of a declaratory nature, which they regard as 
possessing the force of law, and hence binding on all 
States. Article 24, paragraph 1 confers upon the Security 
Council the "primary responsibility for the maintenance of 
international peace and security", and under the terms of 
Article 25, "the members of the United Nations agree to 
accept and carry out the decisions of the Security Council". 
Article 10 of the Charter merely confers upon the General 


Assembly the competence to "discuss any questions or any 


. 
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matters within the scope of the present Charter". Subject 
to the provisions of Article 12, the General Assembly may 
also "make recommendations to the Members of the United 
Nations or to. the Security Council or to both on any such 
questions or matters". These provisions of the Charter 
show that the Charter invested the Security Council with 
exclusive executive competence while the powers of the 
General Assembly were essentially recommendatory. But 
since 1950, new international developments have affected 
the effective operation of the Security Council as the 
executive organ of that world body, and brought about a 
shift of competence between the Security Council and the 
General Assembly. 

The "Uniting for Peace"°3 resolution of November 3 
1950, had made it possible for the General Assembly to 
assume in practical terms the function of providing for 
the maintenance of peace and security, since the Security 
Council, through lack of unanimity of the Permanent 


Members, was rendered unable to fulfil its function. Thus, 


63sGAoR; Sth Sesel}"Suppl. 20) Res. 377(V). 


It should be noted that, whatever the position of the 
Security Council may be, the effectiveness of such 
resolutions depends, in the final analysis, upon the 
acquiescence of the Great Powers. This resolution was 
adopted under the leadership of the United States after 
the Soviet Union had committed the tactical error of 
absenting itself from the Security Council Meeting on 
the grounds that the People's Republic of China was not 
seated on the Council. 











: i 
Ue - 
% - Ld 
- { ry 7 7 
ig * 
g 
ee , 
i ° _ : 
{ 
. 


: * vi es, 
goetdvue .“1aessxed9 3Insea9tq adt to sqode edt aidviw eteiieos 
or — al 


re 


A Istensd oft .SI slatt4A Bo encietvox =q odd a3 


sitaU odd to atsdmsM aft of enolisbnammooex sAism" 


95s2@ ad3.03 130 


= 


fjue ys go dzod o3 to Ikoawod vatx 


a] 
e 
~ 

~~ 
— 
j 
wv 
~ 
) 
a 


_ " 7, oe 
tvorg osedT . azsjism to enotiagsep 


. # ‘ —-— 
fomuo) vaktruosa2 sit bstesval ts37ed0 st teds wode 





xo 
i‘. vF 


: jud -YtoIsbaommos sr vilslinsaes srsaw vidmusaeed taz0n92 
’ We , 
 O@RL sonke 


wl = a eee , — ey ° oe bfe i oa mee 
Sf 86 LfFOnNUOD YIItu + S23 3160 Aolisitsqao svistostis eas 


’ 


a ae ee eo | ae line eo ae } stieem ot tc 
5 £13 io eaetswac 2HFJ BSiFhwW sonsisqmos SvVitussxs sv¥ tauls 
















an 


) 


— mn of , nee fea wl . r ~~ : 
bos ,¥b biztow tad? to nspgzo avis vlORe >) 


QQ 
¢ 
‘ 
ae J 
‘ 
. 
= 
t 


an: 6 wale hh ob e ith it an beled on + ieee ad ri ae 
9n3 iB i f9f%OJ) YILTtvUISac shl nmseswisd SInSJISgqmoo to. sitde ae 


‘ 
¢ 
$ 
= 
- 
+ 
o 
} 
t 
aed 
+! 
© 
wd 
2 
OS 
e) 
+ 
+ 
ol 
iu 
= 
- 
Hr) 
oO 
t~ 
4 
0 
» 
od 


emis: q nat omuaes ~~) 
« '? 

ysizuose ort oa * rita vt? Pwrn ea o Rng o 
e. 92 conte -yitiusee bas s989q.i0 sonsnetotes 9d : 
O 


jiminsau to Haoal dguords igoawoD 
rage te 


La 
a 
ip 
9] 
= 
4 
u 
XD 
i 
- 
i 
i 
go 
Pa 
= 


. ears. ” —* : = p > 
<euaT .motsanut eft [tilvut ot saidsav bsershaex asw ,.s7sdeeM 
o saree a 


a 





: 7 - 


+s, 
















my ‘ @ g - 
: ; ies ao8 . Os iLqque «+8892 dae ~AOAD #3 





2 
sd) 20, nods 200. | eda Fovededwy .3a413-basog sd bivode ad 
fo: ‘ie bine d%e 3432 ,ad yam ot, oou 90 3 38 
> Fp me oda al ab "3909 b 2 ae 


syod 3p 070s 
4 P ; ges 







35 


factors of the cold war, as well as the increased number 
of the new States in the Assembly have made it possible 
for the General Assembly to assume greater "executive 
authority" than was envisaged by the Charter itself. The 
General Assembly has often referred to the "purposes" 
laid down in Article 1 and the "principles" enunciated 

in Article 2 as providing the constitutional grounds? for 
its decisions. But it does not seem possible to infer 
specific legal obligations merely from the statement of 
purposes (e.g., Article 1) contained in the instruments 
of international organizations. 

Article 13 paragraph 1(a) empowers the General Assembly 
to "initiate studies and make recommendations for the pur- 
pose of encouraging the progressive development of inter- 
national law and its codification". Pursuant to this autho- 
rity, the International Law Commission was established in 
1948 by the General Assembly as its subsidiary legal organ. 
At that time the Commission had a membership of 15, but 
this has now been increased to 25 with the underdeveloped 
States holding not less than 10 of the seats on the Conm- 
mission. By the Resolution of December 11, 1946, the 


General Assembly acting under the mandate of Article 13, 





64 Leland M. Goodrich in an interesting article has pointed 
out that one of the distinctive developments within the 
United Nations has been the common practice of inter- 
preting the Charter as a constitution rather than as a 
treaty. "The Political Role of the Secretary General", 


16 International Organization (1962) p. 726. 
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had confirmed the Nuremberg Principles as constituting part 
Ghygenenal nin ternational elaw.fein «spite .of.«the, fact..that .the 
neweStatesianad takensend uparntiein (the wcreation.of that ,law, 
Other new States on joining the United Nations have in- 
herited this law and have so far not repudiated it as one 
which was created without their consent. 

Membership of the new States in the General Assembly 
as well as their participation in the International Law 
Commission, has fostered the belief that, through their 
influence over the content of resolutions, they are not 
only helping to mould and shape a new system of internation- 
al ondengwbudtealso layingsthesfoundation rforya,y'imillennium" 
in which international justice and equity will be the guiding 
principle of inter-State relations. A case in point is the 
Indian representative's statement in the debate on the law 
of treaties in 1963. He saw in the present system the 
existence of "a world public order embodying values of 
human dignity in a society dedicated to freedom and jus- 


bickiieas The present attitude of the new States towards 


65 TUNSCS SP ASEH Ook MhTS1 2816 C1968 IW ns 655 


Judge Pal's speech reveals again both the basic fears 
and aspirations of the new States. On the one hand, 
they tend to repose implicit faith in the world organ- 
ization as the replica of a genuine constitutional 
government. The welfare State concept which imposes 
upon the municipal government a moral obligation to pro- 
vide for the social and economic advancement of the 
individual is transformed into a duty incumbent upon a 
"world government" operating (continued on page 37). 
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the United Nations and their conception of: its role as a 
law-creating agency are manifested in their acceptance of 


a large number of resolutions, including those on "Permanent 


66 


Sovereignty over Natural Wealth and Resources", "Declara- 


tion on the Granting of Independence to Colonial Countries 


and Peoples?’ "Prohibition of the Use of Nuclear Wea- 


68 and the Universal Declaration of Human Bae wee 


pons", 
as legally binding upon States, regardless of the practical 


problem of enforcement. In 1961, during the debate on the 


65 (continued) 


on a supranational level. Furthermore, the speech reveals 
the new States' idealist conception of a world order 
committed to the promotion of justice. Mr. Yasseen of 


Iraq, a member of the I.L.C., announced in the same de- 
bate that he was only able to accept Professor Vedross's 
definition of "a general principle of law" since it 
stipulated that "a principle must be directly derived 
from the concept of justice and accepted by nearly all 
Givin iaedanationd.or tuéagreatemeaiority of, thems, ~ (1.0.C. 
Yearbook, Vol. 1, 1963, p. 42). Members of the Communist 
bloc of nations in their U.N. debates have frequently 
asserted that "justice" as well as "peaceful coexistence" 
and "equality" are qualitatively new principles of inter- 
national law. See, for instance the Czechoslovak dele- 
gate's speech during the debate in the 6th Committee on 
mcoexistencers(GAQR sl7thsSegsase6thyeComttees,4753rd 
Meeting, (1962) pp. 96-97). On the problem of defining 
the legal content of equality, see D.P. O'Connell, Inter- 
national Law, Vol. 1 (1965) pp. 346-47; See-.also Cheng, 
"Justice and Equity in Int. Law", 8 Current Legal Pro- 
blems: (1965)) pp, 2185. 


66 G.A. Res. 1803 (XVII), 14 December, 1962. 


67 G.A. Res. 1514 (XV), 14 December, 1960. 
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law of treaties, the Ceylonese delegate emphatically stated 
that "multilateral treaties were the best source of inter- 
national law, and all the United Nations resolutions could 
be regarded as such", /9 

The Universal Declaration of Human Rights was adopted 
by the General Assembly as early as December, 1948. At 
that time only a few of the new Afro-Asian States were 
members of the world organization. But with the granting 
of independence to most of the African countries in the 
1960's, the number of the new States in the United Nations 
has greatly increased. Influenced by their recent exper- 
iences as colonial peoples, these new nations have come to 
look upon this particular declaration as a supreme example 
of general international law. Little regard is paid to the 
fact that traditionally, the treatment of nationals is a 
Matter withinethe exclusive «jurisdiction of .a State, /1 And 
quite often, Member States have invoked Article 2(7) of the 
U.N. Charter as a means of excluding international action 
from an area regarded as falling exclusively within their 
domestic jurisdiction. 

Associated with this are a substantial number of other 
declaratory resolutions of the Assembly, particularly those 


bearing on the values of human dignity, economic security 


70 GAOR., 16th sess., 6th Cmttee., 716th Mtg. 


“1 Green, "General Principles of Law and Human Rights", 8 


Current Legal Problems (1955) p. 162. 
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and political independence. By regarding these declarations 
as new universal principles imposing a positive duty on all 
States, the General Assembly, under the pressure of the new 
States, has gradually and less surreptitiously abandoned 

its advisory and recommendatory function, transforming itself 
in the process into a "law-making organ" of the international 
community. The Charter itself is silent on the exact nature 
and content of human rights. Any attempt to define the legal 
content of human Siete oe would probably not receive the 
consensus of all States. Since there are enormous differ- 
ences in national standards and values, national interpre- 
tation and application of this principle would vary widely. 


It would appear that, to a large extent, each country's 


via With regard to the legal character of the Universal 


Declaration of Human Rights, Brownlie states; "The Declar- 
ation is not a legal instrument, and some of its provisions, 
for example the reference to a right of asylum, could 
hardly be said to represent legal rules. On the other 
hand, some of its provisions either constitute general 
principles of law or represent elementary considerations 
Srehiitianwity . J (Principles sof Pubidicy Int... Law, 19655 

p. 463); O'Connell holds that: "As a legal document, the 
Universal Declaration is of doubtful significance. Even 
its architects appear to have regarded it as no more than 
a statement of principles in the political realm, or at 
best enjoying no more legal authority than any other 
recommendation of the General Assembly" (International 
Daw, Vow. LL “ClO G5)"ep ovis) = OTeecn erro uie sie wae, mum 
Higgins agrees with Lauterpacht that "the human-rights 
provisions (of the Charter) are not merely declaratory, 
but carry with them a legal obligation. Moreover, the 
legal obligation would remain even if the Charter indi- 
cated no means for its implementation". (The Dev. of 


int. ‘law “lirowsh, tue: Pol Oreans of the Un Nations, 1963, 
Dima LO) 
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attitude to the Declaration of Human Rights is determined 
by its existing domestic policy, or the nature of its pol- 
itical and economic organization. Even if it were possible 
Com entorece  tnia Declaration, = greatvditracuities would™=sti11 
be encountered in some States. What would be for some a 
confirmation of an existing domestic policy would mean for 
others intervention in their domestic affairs. Neither 
South Africa with its open policy of apartheid, the Soviet 
Union with a socialist organization of economy, nor the 
United States with the "free enterprise" system are likely 
to have the same conception or interpretation of human 
rights, even though some of these States voted for the 
human rights covenants. Thus, while it may be possible 
to achieve a consensus on abstract rights, it is only when 
such is explicitly embodied in a treaty with machinery for 
Procectionetnat Tt*can=be said- to be*tegaliy”’ significant’ 
As to the legal effect of General Assembly resolutions 
n= generals” opinion, ore authorities Lis* divided? “StTictly 
speaking, having regard to the competence of the General 
Assembly under the Charter (Art. 10), it would appear that, 
except in so far as the budget and elections are concerned, 
the Assembly is not authorized to take decisions of an 
obligatory character. It is empowered to discuss matters 
falling within the scope of the Charter, subject only to 
Article 12, and to make "recommendations" regarding such 


matters to the Security Council. On.the contrary, under 
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the terms of Article 25 the General Assembly is bound by 
theddecdisionsmofethesSecurity Council. Yet in some of the 
most recent literature, certain authorities have argued 
that, depending on the nature of the resolution and the 
legal competence of the Assembly with respect to the 


subject-matter, certain resolutions have undoubted legal 


force. Such resolutions are therefore held to be "law- 

making", /? especially if they are declaratory of existing 

principles of general international law. In this connec- 
74 


tion Dr. Brownlie asserts: 


In general these resolutions are not binding on member 
States, but, when they are concerned with general norms 
of international law, then acceptance by a majority 
vote constitutes evidence of the opinions of govern- 
ments in the widest forum for the expression of such 
opinions. Even when they are framed as general prin- 
ciples, resolutions of this kind provide a basis for 
the progressive development of the law and the speedy 
consolidation of customary rules. 


Rosalyn Higgins maintains that "resolutions of the Assembly 
anucanottper senbindingtethoughtthosewrulées oftgenéralsinter- 
national law which they may embody are binding on member 
States, with or without the help of the ebso horas: But 

the body of resolutions as a whole, taken as indications of 


a general customary law, undoubtedly provide a rich source 


of evidence. Those resolutions of the Assembly which deli- 
berately - rather than incidentally - provide declarations 
AS 


Brownlie {Sopis citi, povile 


UR Ibid.; D.H.N. Johnson, "The Effect of Resolutions of the 
General Assembly of the United Nations", 32 B.Y.I.L. 
(1955=56), Dp. 97% 
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on international law are invariably based on other quasi- 
judicial forms of supports 43 
These statements must only be read within the context 
Of- thegprovises containedstherein,.-lf.urules.ofegeneral 
international law" are binding independently of the resolu- 
tion of the Assembly, any argument regarding the binding 
nature of the Assembly resolutions would, therefore, appear 
to be irrelevant. While it is possible to accept the con- 
tention that resolutions of the Assembly which are declara- 
tory of existing rules of international law are in then- 
selves binding, the question as to the legal effect of those 
Assembly resolutions which are not declaratory of existing 
international law still remains unanswered. The reasoning 
that only "those rules of general international law" em- 
bodied in such resolutions may be regarded as binding on 
member States, would seem to impiy that those rules which 
are not of general international law, but which are still 
part of such resolutions, are not binding .on member-States. 


It is submitted that this type of argument merely begs the 


question. The question is whether or not General Assembly 
resolutions possess any legal obligation. It is here con- 
75 


Higeing, Ope Citi. Peg op. Seep ade Op Richard. A. Talk.< (On 
the Quasi-Legislative Competence of the Gen. Assembly", 
60. Arles lacs oi, (L905) ene Oe Btee Sede: Sloan, ¢ ne Binding 
Force of a 'Recommendation' of the Gen. Assembly of the 
ih Nemest 2 On.ba Yo lide Glo ao) pal lie Asamoah «ihe. Legal 


Significance of the Declarations of the Gen. Assembly 
oterhe,UndtedsNations (1966) pt. LV. 
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tended that a proper answer to that question is to be found 
by reference to the specified competence conferred upon the 
General Assembly by the Charter. There is little doubt 

as to the moral desirability of creating a peaceful inter- 
national society based on "justice" and the rule of law. 

But it would be a-curious idealism indeed which ignored the 
stark realities of international life itself. Neither vague 


176 


assertions of the "legislative competence of the General 


Assembly, nor adoption by it of resolutions purported to 
possess the force of law but without any effective executive 
machinery, is likely to help the cause of the United Nations 
in a substantial and tangible way. On the contrary, it is 
possible to argue that the passage of resolutions which are 


likely to remain, and some of which have remained, a dead 


letter? may well hinder its progress and impair its stature. 


76 Been e% et Goodrich; op. cites =noter o4*a00ve; *PaLk>* aoc. 
cit., n. /5.above;.Sloan, loc. cit.; Friedmann, The Chang- 
ing Structure of International Law (1964) pp. 135, 140; 

Os careschachter as icitediby Rosalyn) Higgins, sop, cits, ip. 
5S etote lsu See also .Samuei A. “Bleicher, “The Legal Signi- 
ficance of Re-Citation of General Assembly Resolutions", 
68nAi;TsTzix, £1969) ipye 4440 











77 Cf. G.A. Res. 2145 (XX1) of October 27,1966.) terminating 
South Africa's mandate in South West Africa and "revert- 
ing the administration of the territory to the United 
Nations"; the whole series of resolutions on Southern 
Rh6désia, @particularly® Res. 2022 <(XK)® ofe November®5 1965 
and Res. 2151 (XXI) of November 17, 1966 calling upon the 
Government of the United Kingdom to employ force "to put 
an end to the illegal racist minority regime in Southern 
Rhodesia and to ensure the immediate application of 
General Assembly Resolution 1514 (XV)" of December 14, 
1960, on the granting of independence to colonial coun- 
tries and peoples. 
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Clearly, it is not unlikely that the new States may 
have been inspired by the theory that General Assembly 
resolutions are "law-making" to overlook the obvious and 
very real limitations upon the legislative role of the 
United Nations in the present world society. Thus, in 
1962, a Ceylonese delegate, /® speaking in the Sixth (Legal) 
Committee of the General Assembly, was to argue that "the 
question was whether the United Nations could make new laws 
or merely record existing international customary law". 
Basing his claim upon the powers of the General Assembly 
under Article 10, he asserted that "General Assembly re- 
solutions of a declaratory nature, giving fresh vitality 
to the Charter, were a source of international law". 

LttisvoftinterestVtolnoterthatithe’ World Court, itself 
the judicial organ of the United Nations, has, in some of 
its advisory opinions, sustained and fostered this evident 
feeling on the part of the new States by regarding declara- 


tions of the General Assembly as possessing great legal 


ig GAORt. oli th. sess. j. 6th Cmttec.,.. /63rd Mtg. ,op.,1503) see 


also G. Tunkin, "Co-existence and International Law", 
UoenaguerReCUCls: Dil 950 po, 


Earlier, the Australian delegate had argued that the 
adoption of resolutions by the General Assembly was not 

a method of making international law since that did not 
correspond to the conventional processes by which a rule 

in international law can acquire obligatory: force;.further- 
more, the powers of the Assembly were delimited by Article 
lS CL eaGAORS . U7 Chee Ss moth Ometee, . 7ootn Migiw sp.) 120. 
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value. An example is the case of Certain Expenses of the 
United Nations (1962)0/2 While such opinions are given 


with appropriate qualifications, their general effect seems 
to be that certain member States of the United Nations, 
without taking into account the definite limitations of the 
General Assembly as a political forum, or its powers as an 
advisory body, or indeed the fact that "the international 


system (still) has no central organ for the enforcement of 


international legal rights", °° are tempted to treat the 


potpourri of General Assembly resolutions, some of which are 
not only politically unacceptable to other States, but 
legally unenforceable by the United Nations, as imposing 


a legal duty upon all States. In his separate opinion on 


the South West Africa Voting Procedure (1955), Judge Lauter- 


Macht aw. th -higicharacteristiceinternationalist -flair, declared: 


It would be wholly inconsistent with sound principles 
of interpretation as well as with highest international 
interest, which can never be legally irrelevant, to reduce 


1? EtG. JudReportsipael962jep. ela7 : 


aM J. Lesbrieérily, The Law of Nations (6th ed., Waldock, 1963) 


p.- 101, makes the relevant observation that "this absence 
of (a supranational) executive power means that each 
State remains free... to take such action as it thinks 
fit to enforce its own rights. This does not mean that 
international law has no sanction, if that word is used 
in its proper sense as means for securing the observance 
of the law; but it is true that sanctions which it posses-— 
ses are not systematic or centrally directed, and that 
accordingly.they are precarious in their operation". Cf. 
the U.S. action in the Guban crisis’ (October, 1962) and 
the Soviet invasion of Czechoslovakia (August, 1968); 

see also Pitman B. Potter, "Bases and Effectiveness of 
DPcCernetLOnewmebawe we OS AgJinel «ba (1969) cp. 92705 
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the value of the resolutions of the General Assembly - 
Siew Orethesprincipalsinetrumentalities of the formation 
of the collective will and judgment of the community 

of nations represented by the United Nations - and to 
treat them for the purpose of this Opinion and other- 
wise, as nominal, insignificant, and having no claim 

to influence the conduct of the Members. International 
interest demands that no judicial support, however 
indirect, be given to any such conception of the 
Resolutions of the General Assembly as being of no 
consequence. 


If such has been the conclusions reached by an eminent 
Punish eras weil ast by toither fauthori ta tiwe® publ ci s't's’,? at 

is submitted that the conduct of the new States with respect 
to the "law-making" capacity of the General Assembly is 
influenced no less by such views than by their economic 
aspirations or political and ideological motives. 


There is another area of United Nations activity in 


om acme eeReNON CS. LI yep wellcw see unds = COditication sand 


Developnent Of, [Internarional Lawl. 49 Awe le lise Gh9 55) 
p. 16, where his views are far less unequivocal than the 


abovesopinion would suggest... in The Development, off Inter 


hational Law by the International Court (1958) pp. 75 
etiséqun, Lauterpacht sanalyvezes the reasons, for the. tradi — 


Lionally cautious approach sol the Internationals Count ate 
the effective development of international law through 

its judicial decisions; see also Jennings, "The Progress- 
ive Development of International Law and its Codification", 
ZnD egies lane Gol A JURA AO Vala 


Cf. Asamoah, The Legal Significance of the Declarations 


of the United Nations General Assembly (1966) pt. IV, 
sections 1,3. As-.early as 1948, after the Universal 


Declaration of Human Rights had been adopted by the 
General Assembly, Professor Rene Cassin of France was 

one of the first to assert that the Declaration had an 
undoubted legal value flowing from the fact that it was 
an authoritative interpretation of the Charter (G.A. Doc. 
Ad Cy7 86 5R4.929n 
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which the economic nationalism of the new States appears 

to have found full expression. Under the terms of Article 
55, the United Nations is committed to the promotion of 
international economic and social co-operation based on 
"the principle of equal rights and self-determination of 
peoples" with a view to creating "conditions of stability 
and well-being which are necessary for peaceful and friendly 
relations among nations". Article 1 paragraph 2 stresses 
essentially the same objective, and paragraph 3 makes 
reference to the promotion and encouragement of "respect 
for human rights". General Assembly Resolution 626(VII) of 
December 21, 1952, 82 emphasized the importance of economic 
self-determination in the context of human rights. In 
1955, the Third Committee of the General Assembly, probably 
basing its authority on the human rights provisions of 

Ar tevevestel((393-4135955 and® /o5@addpted ems part? ofl thet Human 
Rights Covenants, a draft article on the right of self- 
determination. Paragraph 2 of that article provided that 
"The peoples may, for their own ends, freely dispose of 
their natural wealth and resources without prejudice to any 
obligations arising out of international economic co-opera- 


tion, based upon the principle of mutual benefit, and inter- 


ae Gen. Assembly Resolutions 1314 (XIII) of December 12, 


1958 and 1515 (XV) of December 15, 1960 have all been 
directed towards the objective of economic and political 
self-determination of peoples within the meaning of 
AYVELOLe Gl eo and) 76), 
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national law. In no case may a people be deprived of its 


83 


own means of subsistence". Following this, the General 


Assembly set up, in December, 1959, a Commission on Perman- 
ent Sovereignty over Natural Resources, to examine the 


question in relation to the right of self-determination. 


84 


The work of this Commission led to the adoption of 


Resolution 1803 (XVEE) 9°? framed in the form of a Declara- 


tion on Permanent Sovereignty over Natural Resources. °° 


This resolution recognizes "the inalienable right of all 


States freely to dispose of their natural wealth and re- 


33 J.H. Hyde, "Permanent Sovereignty over Natural Wealth 


ANG ResOUrCeS 1 a OU Aas Lele 101956), 0n. 854-86 7, 


84 The Commission was made up of Afghanistan, Chile, Guate- 


mala, the Netherlands, the Philippines, Sweden, Russia, 
the U.A.R.,’ and the U.S.A. It was -instructed to-pay 
close attention to the rights and duties of States under 
international law. The Commission based its findings 
primarily on the U.N. Secretariat study, The’ Status of 
Permanent Sovereignty over Natural Wealth and Resources 
(1962), which provided massive information on natural 
resources in the new States, non-self-governing terri- 


tories and trusteeship territories. This study also pro- 


vides information on the economic activities of foreign 
enterprises in the new States, international agreements 
relating thereto, transit rights and the relevant rules 
of international law. 


ae GVALe Res’? 1803 “CXVIL)"* December -14, 1962. 


ate As regards the adoption of this Resolution, the Assembly 


vote was 87 in favour, 2 against, 12 abstentions. France 


was one of the two States who voted against it, but the 


great majority of those who abstained, oddly enough, came 


trom the* Communis’t® bloc’. The Resolution was overwheln- 
ingly supported by the new States, including the Latin 
American States. 
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sources in accordance with their national interests, and 
on respect for the economic independence of States". Other 
provisions of the Resolution include a stipulation that 


Nationalization, expropriation or requisitioning shall 
be based on grounds or reasons of public utility, 
security or the national interest which are recognized 
as overriding purely individual or private interests, 
both domestic and foreign. In suchcases the owner shall 
be paid appropriate compensation, in accordance with 
the rules in force in the State taking such measures 

in the exercise of its sovereignty and in accordance 
with international law. In any case where the question 
of compensation gives rise to a controversy, the 
national jurisdiction of the State taking such measures 
shall be exhausted.8/ However, upon agreement by 
sovereign States and other parties concerned, settle- 
ment of the dispute should be made through arbitration 
or international adjudication. 88 


It would appear that the new States have come to look upon 
this particular Resolution as their "international economic 


Magna Carter" - a "constitutional" guarantee against foreign 


89 


economic exploition. No wonder, then, that there is some 


definite inclination towards treating this as one of the 


af C.F. Amerasinghe, "The Exhaustion of Procedural Remedies 


free hee sane COUT LE owl) la Gale, 001963) epp. cle 65=23975% 


an Res .66L803+ (XVII). paras) 435 JN,» Hyde... "Economic Develop— 


ment Agreements", 105 Hague Recueil (1962) p. 271; cf. 
Shihata, "The Attitude of the New States towards the 


International Court of Justice”, 19 International Organ- 
d zations sl 9 65-6 spi.§ 12.0 3: 


a Castaneda, "The Underdeveloped Nations and the Develop- 


ment of International Law", 15 International Organization 
G1:9,621.) (pancd8s1 Roi,» oss) thesLaw.of Siate Responsibility 
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basic principles of the new international law. This is so 
because the Resolution encompasses those concepts which the 
new States regard as indispensable to their political and 
economic security, as well as independent social and 
cultural development. The principle of national sovereign- 
ty is strongly stressed; the primacy of national interest 
is recognized, and the right of "nationalization, expropria- 
ttoneon requisittioningseitiorereasonsgoftpublic utilityeor 
the national interest" is reaffirmed. But such measures 
are also subject to the payment of appropriate compensation 
to the expropriated individuals. 

Resolution 1803 (XVII), in the opinion of the new 
States, is not merely a concession to the doctrine of 
national sovereignty, but also a reaffirmation of the 
traditional doctrine of the superior interest of the State, 
and its competence to take measures deemed consistent with 
themoverridingeinteresiteof public welfare,?° or self- 
preservation. + For these States, therefore, the importance 
of the resolution would seem to lie in the fact that it will 
enable them to exercise their "sovereign economic rights" 
unimpeded by the threat of force, or actual intervention 


bY Bestronuger, DOsSsibily alCapital-exporcing, -state. ott sis 


2? Cheng, General Principles of Law (1953) pp. 36-38. 


2a Castaneda, loc. cit.; see speeches by Nervo of Mexico, 


ivi Gree Baa ba@ok, Vol. Le ClL957)i-p. 155, and Pal of India, 
Ip Gr evento pons VOL. Ll (1957) pp. 157-158. 
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a. 


submitted that its value, under the present circumstances, 
would appear to be more psychological than real. The 
economic development of these States appears to depend, 

to a large extent, upon the continued investment, both 
public and private, of the developed nations in these coun- 
eee Oe For this to happen, the capital importing State 
must create an atmosphere conducive to mutual confidence 
between them and the capital-exporting States. This need 
has been realistically recognized by the developing countries 
by entering into a series of bilateral agreements with some 
capital-exporting States to ensure sustained flow of capital 


93 West 


from these States to the developing countries. 
Germany has concluded such agreements with Pakistan, the 
Federation of Malaysia, Togo, Morocco, Liberia and Guinea. 
The Federation of Malaysia has entered into a similar treaty 
with the United States; the Republic of Cameroon has also 
signed a similar agreement with the United Kingdom. ?” 


Furthermore, by means of investment codes enacted by the 


local legislatures of the developing countries, these States 


ae Higgins, Conflict of Interests (1965) pp. 65-68; J.S. 


Kautsky, "An Essay in the Politics of Development", 


Kautsky (ed.) Political Change in Underdeveloped Coun- 
tries (1962) pp. 69 et. seq. 


93 RIL. Friedheim, "The 'Satisfied' and the 'Dissatisfied' 
States. , 18 World Politics Cl965) "pp. 20-41. 


94 For a fuller discussion of this see Higgins, ,0p. cit. 
Dc eM ce 
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have demonstrated their desire to encourage the continued 
flow of capital from the advanced countries into their 
economy. In April, 1963, Ghana enacted its Investment Act, 
providing for tax exemptions, as a form of incentive, for 
certain kinds of investment activities. A similar invest- 
ment code was passed by Algeria in July, 1963 with a view 
topattracting capitalsitromeabroad. salt ijhas .alls~tooyvoften 
been argued that, in order to speed up the economic develop- 
ment of the new States without being encumbered by entangl- 


eke 


ing political obligations, it is preferable that aid at 


the public level be directed through an international 


oeoeimartom oe All this indicates that so long as the new 


States remain in need of capital for their economic and 
social development, they are not likely to be tempted to 
embark on erratic measures of nationalization or expropria- 
tion. When this Resolution, however, is considered as a 


principle of law stricto sensu, it poses a number of intri- 


9> Those groups of States which regard themselves as non- 
aligned have often argued that they prefer economic aid 
from the advanced countries "without strings attached". 
There is a definite element of "unrealism" in this state- 
ment, and the donor countries appear to be little impress- 
ed by it. It would seem that purely altruistic motives 
have very limited place in international relations, since 
relations between States are often guided by expectations 


ofemutual henefit.. his, ingtect ~,is whatetreaty relations 


entail. The whole notion of foreign aid presupposes the 


operation of a system of reciprocal rights and obligations. 


96 Seevyefor GxamplajnU.NeedDocs4 E734520Rev.¥1°5(1961)94and 


the Reports of ECOSOC for 1960, p. 46 (A/4820) and for 
1964, p. 45 (A/6003). 
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guing legal problems. Passage of law by a recognized 
legislative institution generally presupposes the existence 
of conditions which make it probable that the law will be 
obeyed; gatuleastaby sthecgréat majority "of "its "subjects, 

or that, in the event of non-compliance, the norms so 


prescribed can be enforced through reliance upon effective 


he 


sanctions. If General Assembly resolutions are to be 


regarded as expressive of new norms of international law, 
it follows that the United Nations in general and the 
General Assembly in particular must be treated as a genuine 
international legislative assembly. This implies that its 
declaratory resolutions must not only be seen as possess- 
ing the force of law, but as capable of being enforced in 
case of a violation through the application of positive 


and effective sanctions. Yet, when the political limita- 


7) 


The use of "sanction" here is not intended in the rigid 


Austinian sense to detract from the obvious value or 
validity as such of international law. Austin held 

that international law is not true law, but positive 
morality, since it is lacking in the element of sanction 
which is a necessary condition for the enforceability of 
positive law. Moreover, the international society has 

no superior authority in the person of a "Sovereign" whose 
commands the rest of the States are obliged to obey. 
(Lectures on Jurisprudence, 4th ed., by Campbell, 1873, 
Vollaelly, pps. 187-88 )ie° The. debate.as. to ‘the ‘true’ char=— 
acter and binding authority of international law has 

not yet ended. See Green, "The Nature of International 
Lawiye tit ty. wofd Tormohtom Lis Journad 4962) "pp. 17/6 -9 3: 
Morgenthau, Politics Among Nations (4th ed., 1965) p. 

27/7 et. segs; Williams, “International Law and the Con- 
troversyeConcerning, the Word Law’, 22 B.Y.1sb.’ (1945) 

ps) 146, . But the fact that the international society still 
remains comparatively decentralized cannot be denied. 
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tions of the United Nations are considered, ?8 it seems 
difficult to maintain that individual States are likely 

to look upon General Assembly resolutions as possessing 
anything but moral authority. There is nothing in the 
political history of that body which would suggest that 
the States see its role as that of a world legislature; 
nor is there anything in the Charter itself to hint that 
it was intended to "make laws" by a direct legislative 
process. The General Assembly, it is submitted, has always 
been a political forum, a voluntary association of powers 
who see themselves as emancipated from any limitations, 
except as a matter of decorum, which might be construed as 
subjugating them to some superior authority. Each State, 
or group of States, considers itself, strictly speaking, 
not as a means to a common end, but as an end in itself. 
This would appear to be borne out by the loudly proclaimed 


rinciple of "sovereign equality of all States", recognized and 
P y 


28 H. Nicholas, The United Nations as a Political Institution 


(1959); R. Ogley, "Voting and Politics in the General 
Assembly", 2 International Relations (1961) p. 156; 
Stanley Hoffman, "International Systems and International 
Law 42144WorldsPolitics® (1961) p. 205; Hans Morgenthau, 
“Political, Limitations of “thes United Nations’, in Cy 
Lipsky (ed.), Law and Politics in the World Community 
(1953). pas Ll 43; Cogkagleron, inemon, LeaGgnattouas. a 

Légal Order? in. Giieepecy, Ibid.5.p. 1293 P.C. Jeseup, 
"Diversity and Uniformity in the Law of Nations", 58 

AJ .dhiae (1964) epeas4dan 
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sanctioned by the U.N. Charter,?” and by the fact that in 
the present world situation, some States have not only 
openly flouted U.N. resolutions on critical world problems, 
but many have acted as if there were no international law. 100 
Another major obstacle in the way of consolidating its 
so-called "law-making capacity", and perhaps endowing it 
with some degree of credibility, lies in the undoubted 
lack of certainty on the part of the States regarding the 
extent to which, in reality, even specialized subsidiary 
organs like the Sixth Comm itt ne should be permitted to 
handle certain specific cases, leading to the formulation 


102 


of juridically binding rules. If, however, the new 


States, because of their probable advantage in numbers, 

wish to regard the declaratory resolutions of the General 
Assembly as constituting international legislative enact- 
ments, they must also be willing to accept the operation 


of certain factors which may affect for better or for worse 


99 article 2(1); P.N. Baker, "The Doctrine of Legal 
Bova liitey eof Sipate'sthx i4eB. IY OlrelaniGh923=2:4) poels efor 
a somewhat different view, see H. Weinschel, "Doctrine 
of Equality of States and its Recent Modifications", 
ee At tue Cd 95 dee ppt ee 


100 
Pitman B. Potter, "Bases and Effectiveness of Inter- 


national +Waw's, “63 SA e724. VOL969) Ppp 9270-272. 


SOLS Cheng, "International Law in the United Nations", 


8 Yearbook#of World Affairs (1954) p. 171; 


102 H. Briggs, “Power Politics and International Organiza- 


tions”, 39 A.J.I.L. (1945) p. 664. 
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the entire course of international legal development. 
These factors comprise powerpats which is still considered 


an integral element of the national State, diversity of 


104 


economic and political ideologies, differences in values 


and moral standards, and the problem of self-assertive 
nationalism. All these would appear to exert no mean 
influence on the political conduct of affairs at the 
United Nations. They manifest themselves in the practice 
of States with respect to debating, voting and diplomatic 
activity. Voting patterns in the United Nations have 
abundantly revealed the remarkable conformity of States 


LOS 


to political rather than legal criteria. Td s®e's- tno t 


to overlook the fact that political reality may be creative 


of law. Nonetheless, the general lukewarm attitude with 


which States approach "political resolutions" of inter- 


103 Myceg ss. McDougal, lhe ROLe of Law in World Politics |< 
20 Mississippi L. Journal (1949) p. 253; Schwarzenberger, 
POWELL  Poldtice (Jrd eds, 1904)ep. 14.et. S8eds 5 (HOriman, 
Minternational System and International) Lawl; 14 Wordid 
POddstLCh—(19.61-)—pe—20See4. seq.; H. Briggs,- "Power 
Poltcicewand internationals Oreani zations... Loch Caes 








au: Schwarzenberger, "The Impact of the East-West Rift on 


International Law", 36 Tans. Grotius Society (1950) 

p. 229; Wilk, "International Law and Global Ideological 
Conflict: Reflections on the Universality of Inter- 
NevLonad” Lawl. rd eens ele bee Clo lm Dre CO2t Or 


me See generally, Hovet, Bloc Politics in the United Nations 


(1960); Riggs, Politics in the United Nations (1958); 
Fawcett, "The New States and the United Nations", in 
William V. O'Brien (ed.) The New Nations in Int. Law and 


Diplomacy, (1g05)@pne) 229). 
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national organizations, and the magnitude of the problem 
thereby created for the organizations as regards enforce- 
ment procedures, is, perhaps, best illustrated by the 
League of Nations sanctions against Italy in 1936. The 
sanctions were so half-heartedly applied by States members 
Ofethe Veague that *they "proved *of little or no value. 
Similarly, the United Nations Resolution of December 16, 
ogee? imposing sanctions against Rhodesia at Britain's 
behest was such that it is still not possible to determine 
the full extent and effectiveness of the sanctions. It is 
no less difficult even to secure the positive co-operation 
of South Africa and Portugal which appear to be acting 
clearly in defiance of that United Nations resolution. 
Moreover, the ambivalence of the new States who tend to 
regard United Nations resolutions as new norms of inter- 
national law is shown by the fact that some of them, con- 
fronted by cold economic and political realities, have 


attempted to accommodate themselves even to politically 


POG UsNw Doc. SG/Res. /2Zo2 (December 16. 1966)... [his was 


a mandatory resolution of the Security Council pro- 
hibiting the supply of oil to Rhodesia by all Member- 
States. It was preceded by a series of resolutions 
beginning from 1965,  9(See U.N. Doc. SC/Res./216,, 
November 12, .19655. U.N .~ Doc. SC/Res,. (217, November 20), 
LIG5s> and, UcNis DOC mesGy Rest 2 2 lem AD rd Leggo t 9 0.0) s, wee 
seems odd, wkhowever, that the Security Council by its 
Fecolution Of .9Aprid.s 900, Merely authorized the 
United Kingdom to prevent the shipment of oil, by force 
if necessaary, to Rhodesia via Beira, without the 
thought of applying direct enforcement measures itself. 
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distasteful situations. Malawi, Lesotho, Botswana and 
Swazi, which are placed in close proximity to South Africa 
with its declared apartheid policy, are cases in point. 
Also, while Malaysia applies boycott of South African 
goods, Singapore, on economic grounds, seems to consider 
such a policy to be inexpedient. 

If the United Nations Resolution on "permanent Sover- 
eignty over Natural Resources" is to be treated as a new 
norm of international law, the question arises as to 
whether the practice of the new States is in conformity 
withathisepropositionsenineotheriwords;ion whatecriteria 
issthesiegal statussofsSthigenorm to be determined if the 
current practice of the new States in international 
economic relations does not disclose strict compliance 
with this resolution. As has been pointed out, these 
States, impelled by what they consider to be the imperative 
necessity of rapid economic development, have enacted a 
wide range of domestic legislations, in ithe’ form of in- 
vestment codes, intended to attract foreign capital. This, 
coupled with the fact that a large portion of their domes- 
tic economy and natural resources is still controlled and 
operated by foreign companies, would appear in effect to 
deprive the. resolution of-its, practical significance! in 
terms of securing the economic independence of these States. 

What real legal problems has this resolution posed? 


The first problem, it may be suggested, arises from the 
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fact that there is an obvious divergence in thinking bet- 
ween the new States and the capital-exporting countries. 
Perhaps the most sensitive area of international relations 
thus,far affected.by,this-particular.resolution,is that,of 
the property rights of aliens. This at once impinges upon 
the controversial doctrine of State responsibility. Before 
considering the substance of this controversy, it seems 
relevant to refer once again to the basis of the views 
held by the States concerning international law. The 
opinion of the Asian-African Legal Consultative Committee 
would appear to represent an authoritative statement of 
the position of these States. 

In his speech at the Sixteenth Session of the Inter- 
national Law Commission, the observer for the Asian-African 
Legal Consultative Committee said, inter alia: 

The progressive development of international law was 

Orpparticular dneeresit. ta Asian and African countries, 

which in the past had been unable to make their views 

known, having long suffered under imperialism and 
inequitable treaties, concluded without regard to 
their interests and needs. They were anxious to era- 
dicate all vestiges of colonialism and foreign domina- 
tion. One of the reasons for the Asian-African Legal 

Consultative Committee was to consider questions under 

examination... and to assist in the development of law 

and its adjustment to the requirements of a world-wide 
community.107 


Two things are to be noted about this statement. First the 


progressive development of international law is one way in 





LU / See CeaYeErbookemvolled (1964) ppy 139-40. 
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which the interests of the new States can be protected, 
Secondly, they wish to rid themselves of "unequal treaties" 
since this was the hallmark of the relationship between the 
colonial powers and the newly independent States. Their 
approach, then, to the problem of treaty law in particular 
and of international law in general becomes conditioned 

by the dual motive of economic security and political 


equality.198 


This indeed is as it should be, for histori- 
cally States have always sought in their mutual relations 
to protect and advance their interests. But this can 
normally be accomplished by diplomatic processes; it need 
not be done by enacting a rule of law assumed to be binding 
on all States regardless of their individual preferences 

or the dictates of their national interests, whereas there 
is evident reluctance on the part of each State to submit 
to undesirable obligations which international enactments 
of this character might entail. Clearly, power politics 

is se@pblSatiacvioL international viifes tAndgnealbiizingtthe 
unlikelihood of collective enforcement of an international 
legal rule against a recalcitrant State, it would be worth- 
while to concentrate on those areas of international law 
more likely to receive the general assent and support of 


States while leaving ample scope for more flexible diplo- 


maticdrelations. 
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What is unique about the new States' approach to 
international law is that they have been led by narrow 
political ideologies and economic sympathies to assert 
"equality" as a fact rather than a relative concept, and 
"justice" as an attainable value rather than an ideal. Al- 
though Schwarzenberger has suggested that “international law 
is possible whenever two parties recognise each other as 


equal in status and neither of them recognises a third 


109 


party as its superior", it is possible to contend that 


inequality may in fact be imposed by the law, even though 


it is in principle committed to the end of equality.11° 


The reaction of the capital-exporting countries of the 


West to Resolution 1803 (XVII) is based on the belief that 


ee Schwarzenberger, "The Standard of Civilisation in Inter- 


national Law", 8 Current Legal Problems (1955) p. 219. 


hae This fact was well brought out in the Advisory Opinion 


on Minority Schools in Albania (1935) when the Perman- 
ent Court of International Justice recognized that 
factual equality was not necessarily the same as formal 
equality. While equality in law may preclude any form 
of discrimination, "equality in fact may involve the 
necessity of a different treatment in order to attain 

a result which establishes an equilibrium between 
different situations". It follows that certain cases 

of equality of treatment may result in inequality in 
Facts UP... 1. Jes Series: A/B Now 04) eo. seks Jee hee oe ed 
example is to be found in the Malaysian Constitution 

of 1957 which incorporated provisions aimed at afford- 
ing preferential treatment to the Malays, even though 
equality before the law was guaranteed by the Constitu- 
tion (Federation of Malaya Independence Order in Council 
(NO@E1583) 58S chedulema4, Section’ 153°(€1957))>° . For 
general discussion see Green, "Malaya/Singapore/ 
Malaysia: Comments on State Competence, Succession and 
Continuity", 4 Canadian Yearbook Int. Law (1966) p. 3 

Bt Daal 6. 
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it may well have adverse consequences for the long established 
principle pacta sunt servanda. From the point of view of 
international economic relations, this rule is held to 

impose on the contracting States the obligation to observe 
economic agreements in good faith, since the contract or 
treaty represents the free expression of their will to be 
bound by it. But the potentiality of expropriation implicit 
in the Resolution on "Permanent Sovereignty over Natural 
Resources" has proved of material importance to the new 
States. It has also been the cause of grave anxiety among 

the capital-exporting States, notwithstanding the provision 
that if a private interest is overridden "for reasons of 
necessity or security or national interest, appropriate 
compensation shall be paid" by the expropriating State. 
Implicit in this is the "minimum standard rule" which the 

new States have rejected in favour of "the national standards" 
doctrine. This anxiety has generated a revival of the old 


lil 


doctrines of "acquired rights", acquisition of title, 


112 


restitution, even servitude, as well as increased emphasis 


on State responsibility, the rights and duties of States and 


iil Oppenheim, International Law, Vol. 1 (1955) pp. 268-283; 


O'Connell, State Succession in Municipal Law and Inter- 
Law, vol. 1 C1967)" pT 304 ety Seq. 


aoe These are private law concepts extended by analogy into 


international law. See generally Lauterpacht, Private 


Law Sources and Analogies of International Law (1927). 
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the principle of "unjust enrichment". +12 


The capital-exporting States have insisted that 
nationalization or expropriation of foreign owned property 
situated within the territory of the expropriatory State, 
without appropriate compensation in accordance with inter- 
national law, would not only amount to unjust enrichment 
on jthe "part of the new States, ‘but it ‘would constitute a 
violation of "respect for acquired rights". They accept 
that the right of a State to nationalize or expropriate 
foreign property is conceded by international law, but 
only in the event of public necessity. Iflary “casie > imater= 
national law also places upon the expropriating State, a 
duty to pay adequate compensation for the expropriated 
property. Such payment, having regard to the international 
minimum Standard, must be adequate and effective.t14 This 
doctrine has been regarded as the very basis of the inter- 


national responsibility of States with regard to govern- 


me O'Connell, "Unjust Enrichment", 5 Am. J. Comp. Law 


@L.9.5'6)? ip 82% Wortley * Pubic hxprop riat Pon fi siieer— 
national trawtCh959))tp. $95 eat *seqiatiNcN adr SETS Sevzure 
of Property and Enterprises in Indonesia", 6 Nether- 
lands Law Review (1959) p. 239 et. seq.; Friedmann, "The 
Principle of Unjust Enrichment", 16 Canadian Bar Review 
Gloss eParta 1) andes ype, 2434 3/7 52  hewChan ging 
Structure of International Law (1964) pp. 206-210. 


114 See White, Nationaligatiomsot Foreign Property (1961) 


p- 38 et. seq.; Drucker, "Compensation for Nationalized 
Property: slhéebtitienorractace™, 49 Ad. 1eL. (1955) 
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mental acts depriving an alien of his propérty.tt? In 


HO4OMe th eSUnitedssStatés *invoked*® this *formula°in”’its *note 
GcorMexteofconcerning its nationalization of American oil 
interests when it said that "the right to expropriate 
property is coupled with and conditioned on the obligation 
to make adequate, effective and prompt compensation. The 


legality of an expropriation is in fact dependent upon the 


116 


observance of this requirement". The United States relied 


again on this principle in 1960 when it protested the 


nationalization of U.S. sugar industry by Gitta abhi Similarly, 


the United Kingdom invoked the minimum standard rule in its 


pleadings in the Anglo-Iranian Oil Company case Alot. oy ene 


While it is not intended to go into a detaiied discussion 
of s+the +doctrine—oflta¢quired right #in “in'ternational ‘law, it 
se@ens -pertinent® to "point "ot “that "this “doetrine was “clearly 


recognized by the Permanent Court of International Justice 


Peers Scasie concerning "Cerman Vinterests "in “Polish “Upper 


le Bachwi vie ExpropLiataon and. nts, Law. , .0!bat als Moo 
Du 159: Katzarov, a:Validity of the Actsof Nationadidiza— 
tLOmineinternational Law ,. 22 Modern di. Reviews (1959) 
Dp.) 639; ‘Sohn and Baxter? 'Responsibildty vot ws tatesmroc 
Mi urtes=tottie Hconomit Interests of A livensi4n=55 

Ati Silas > §019'61)) pwees Abeer dhe Report 6.1 96.0,8i0 eel for 


116 pept. of State Bulletin, Vol. 2 (1940) p. 381. 
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UKM) 


Silesia, and in the German Settlers ops ee and also 


as late as 1956 in the Lighthouses Arbitration between France 
and Greece. a 

Although Resolution 1803 makes no reference to the doc- 
trine of acquired rights, the attitude of the new States 
to the law of State responsibility, as demonstrated in 
the debates in 1957122 and in subsequent debates on the 


Law of Treaties,12? 


has been motivated by the suspicion 
that the law of State responsibility is designed to place 
upon the potentially expropriating State, the onus of com- 
pensa@edion efox ethie;,aliven wnoperty. affected... While accepting 
the legal duty to pay "appropriate compensation", they 
insist that this should be done "in accordance with the 
rules in force inthe State taking such measures in the 
exercise of its sovereignty and in accordance with inter- 
national law". Accordingly, they have energetically pro- 
pounded the "national standard principle" as a new rule of 
international law. Yet it must ibe remembered .that .this .is 


what the Calvo clause sought to achieve for the Latin 


American countries... The principle holds that aliens are 


LO BURG HLA teGko 26 Weir Leda! tall Ge, aac oO! 


120epyoeris: (1.923) aS erase BPenoies, ape 36% 


121 Lighthouses case (France and Greece), IsL.-Rep., 1956, 


aye dod tL, 


LZ2eininiOme earbOok aval, 914.71954.. pp. L5o.,, ls7-58s 


123°TLeC. Yearbook, Vol. 1; 1963,.pp. 35, 63, 65, 67. 
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not to be accorded preferred treatment as against the 
nationals of a State, in the event that their private 
interests are affected by a specific governmental act, 
taken in the public or national interest. This implies 
that aliens must be treated on the basis of "complete 
equality" with the nationals of the expropriating State 
since the governmental action which is of an impersonal 


124 1s bounda@tos@atiictttbothGnattionalistandoaliéns 


character, 
equally. 


Paradoxically, in repudiating some of the old rules 


inherent in the law of State responsibility, and in defend- 


ing the immanent and ' 


‘indefeasible" rights of States to 
nationalize or expropriate in the interest of public wel- 
fare, the new States have sought refuge in such classical 
doctrines as the Act of State. They have also tended to 
employ the notion of "unjust enrichment" in such a manner 


as to justify a possible nationalization or expropriation 


policy. At this point, the problem becomes a question of 


uae In response to the impassioned letter of the American 


government of July 21, 1938, concerning the expropria- 
tion by the Mexican govt. of American citizens' pro- 
perties, the Mexican Government said: "...there is in 


international law no rule universally accepted in theory 
nor carried out in practice, which makes obligatory the 


payment of immediate compensation nor even of deferred 
compensation, for expropriations of a general and im- 
personal character like those which Mexico has carried 
out for the purpose of redistribution of the land". 


(Hackworth, Digest of International Law, Vol. III, 
pe 654). 
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semantic construction. White!*°? has made the interesting 
observation as to the use of the term "sovereignty" by both 
the nationalizing State and the State whose citizens' rights 
may be affected by the act of a foreign Government. Thus 
théesexpropriating «State *may argue that it is acting by 
Virtuerorei ts asovereignty over Lites territorial- jurisdiction. 
On the other hand, the injured State may contend that its 
sovereign rights include a duty to protect its nationals 
abroad. In the same vein, the capital-exporting States re- 
gard nationalization or expropriation of alien property with- 
out compensation as tantamount to "unjust enrichment", 126 
But the new States appear inclined to the view that the 
so-called acquired rights are in themselves examples of 
unjust enrichment, since they are not only based on "unequal 
treaties’, but are also the product: of:the colonial system. 


The question of unequal treaties will be treated later. 


Meanwhile, following the precedents set by the Latin 


re GihliantWhite Jj ilocmeckts 








126 This, in a sense, is illustrated by the speech of the 
representative of the Netherlands during the International 
Law Association debate on nationalization. With a note 
of emotion, he described the whole issue of nationaliza- 
tion as "an important legal and moral question whether a 
State is justified in taking a non-national's property 
without immediate payment of complete compensation". He 
concluded that "some would hold that this is under all 
circumstances a violation of the commandment 'thou shall 
not steal’. ItLsAl Report, 1958, 48th Conference, 

Dipawl oops Gewalsowl.L A. Reports, 1960, p. 1/5 
Ctemeed. . LU62, Pppew LU leet. eqi;76 Netherlands Law 
Review (1959). 












sas ie q 
Slop paw Molsourtjsenoo otiosmse 


a 


" it rf. + 2 ¥ ; 
dzod vd “yingtersvee" mta3 sda to sev sf3 oF #8 notsevieedo 
ory 
1 4 — be q 
etdgizt ‘anoststo seodw sae22 od? base stes2@ gatstisnottsen- edd 
audT ,.J3nemotsvod ogitstot s io 338 sds ed besositis 
vd gaisos rE 3l ged: gs vem sies2 gatstaltqotg 
golsolibatiuavy Latrosians sit t9ve y3ingistevoe #3 Io 
es teanay bas3a0s vam s283  exui sd ,basd zsarzo 


elanotssn ett tossc%tq of y3ub s sbuloal esdgiz a gterevos — 


- +o ~ , £ { ' e  « 
5 s363¢ gnisatoqxs-Iasiqso sit ,atsv sm@ea on3 al baosds 
-d3 tw rs Tt9tis to nolisixqotqgxs 10 colisstisaotien 528g 
’ 
+S ae 


: ; _ ey 
yino ton sts yens eonte ,jenemdatincs Jeutau 


.te78el beagss12 os iLtiw sestisgazy supenw io asoljesup oaT 


- 


7 
an 
i. 


"3 
f 
ak a ae 3 ‘ : > 
nijtei eis yd 39 8ingabsseaig sda gat wolio3 of «ahaa 
- 
q - , oan 


a i ne 7 a 
7 a i 

' io e- 

2bo sol ,ostaW aarcizo S84 ~ 


a4 2 
“Yd Bedatievulit et ,sense a nt ,ataTt ost 


arid 

Lsnotzanxetal od3 gotrub eboeizedssi oda toe svylssinesestqes 
 etem @ d2tW .neottasilsactisn no syadob moljatooasA wad 
pesttaworede 0 sueet slodw sit2 FasteSgh fa) coon od Mottoms Ie 7 


eet Mg 


A). eit? te fossqa 

















t+ 63892 
Tens] H 8 osaee 





02, te inemysg jak 
it bled biu get eo whebet lomo: 





68 


American countries, the Afro-Asian States tend to look 


askance at any suggestion involving the submission of dis- 


pulestatisingizoutiorethis,sorthoffatsituation to inter- 


national judicial determination, based on the existing 


principles of international law. 


127 


AY 


TimaneLupOLrlLanitie article, slvneaca polnred OuL Chat ithe 

new States are little attracted to the World Court as 

a forum for settling legal questions because they believe 
the Court will apply those traditional rules of law 

framed with the intent to protect the interests of the 
Status quo nations ("The Attitude of the New States to- 
wards the Intérnational Court of Justice”, I9 Internation- 
al Organization (1965) p. 203; see also Castaneda, "The 
Underdeveloped Nations and the Development of Internation- 
disavow lseinterarlonalg@oreana zation. (1961) 15.438). 

Even today, relatively few Asian and African States have 
accepted the compulsory jurisdiction of the International 
Court or; Justice under: the Optional Clause. The 1I.C.J. 
Yearbook (1967-68) lists only 6 Asian countries out of 

24 as against the 9 reported for 1960-61, and 9 African 
States Out got some 40 countries asaraiust 4 out lof 28 
reportcea Loryiso00-01, in-1955, the International” Law 
Commission of the U.N. adopted a draft text on arbitra- 
tion, but when this was submitted to the General Assembly, 
the majority of the Assembly members were unfavourably 
disposed to the adoption of a convention incorporating 

the draft. They argued.that this was likely, to turn 
arbitration into a compulsory judicial procedure, there- 
by. destroying its traditionally diplomatic character: 
Thus, at the 22nd meeting of the General Assembly's 
Special (Political) Committee held in Mexico City on 
September 14, 1964, during which the subject of peace- 

ful settlement of disputes was discussed, the Ghanaian 
delegate was to remark that "allegations that the Court 
CtherinterhationaltcourtZof jjustiéé) was a Western court 
of justice were not entirely unfounded", and this, accord- 
ing to him, was one of the reasons why the O.A.U. 

Charter had omitted judicial settlement as a means of 

sect ling sinternatiowe: disputesigaeGu «Ne roOt. en AC. 119 / 
SRe225—-O¢c topere225 19 045-ppwro-/).. 


8a 4 


* r 7 r > 
4Yool o3 basi eete32 nealeA-ortA sd 
7elb to mobeatmduve silt g 
—1S53m7t 03 nottsutite 6s io tx16a elnaz 
gatjetxe afs no boeesad ,nctitsarmis 
vs : 
tw [ Legs I& 
sno 36 m= | ‘ { i - eens 3 fi = & 
es itv b oW sda SIIB f 
syoitis sit sad rod Sur gntit 
- i tf Bé ferry : rOoOlL7 ht 5 j 
Sr so ns 5 39 JIG q f ri 
“© SsjIS3¢ wai arf 2 et 4 J oe FI 
-nok rx rT ef ’ : TOW eae Bl 
—— 1} pint c. “ ¢ r 
Sua q4 is 3 i 2 5 & :* ie qG Lj 
“70 fT 3 sinI ic : ) 7 DOE OOLI26 
(6 : J r f EZ 1% 
SV S6S758 G i 6A Vi 4 
[enor ni «sag C i\ttoIB aly 
sheds lt San Hed. éacorktad 4+ yaebrru 
oOo tuo ¢ ae Os, re ‘ e 5 fa ayert (8 
¢ 5 TA . fy ¢ ‘ { oT 5389 % 12°T 
8S to duo §& geaentess as estidnmuos OA on 
fs .] sa0ij en sd cece! ~£ea-0 
Bts3itdys noo 5 bsiqobs ; 
evi dare BBA : Tansee e gee : 4 tf 
vidsru sinu 3 é roida aA off 
enivaetodci05: norsa > 70 aobs 
ate? ot yileAti esw = ris \SsuUgITS 
-sted2 .Stuk 22035 ist LD v Ve rame 2 B 
*Te3os31BtD oO samola iLflenotiaibss 2 
- 
- @ YldmseeA [sxsn9D sid to pata b 
f MO YUTD oStxesM ot blad sstatmmodD (fz 
‘ 7 : . * _ 
: -—9988q to tasjdue sia dotdw goitsub sade 
eo 9@8tegedo edt .bseeusetbh esw astuge tb ic 





“a2u0d aA? sedi 
a grsa3asW ¢ 
-bx0 2B . gina bas 
1a 0 


i o. 


- anoltqgegs ibs 


inomalits Ls stot 






,astttaves asobzen 









siviovalt goltasggve yas 28 sooadai 


ss 
/ 


io to gobette ses: 
. * wen 
2b Latotbut isacltisa 
7. 
atsiak 30 easigqt-= 7 
Py 4 
» Tam 19% 
tasiztoqmt as al vst .o 


; an ob 
aeet 2: — ky 
teint sda ebtaew 
notis ciipgi0 ts is 
vi be at yp Es sbisbau 
iD Les cf * ; ‘wad Is os) 
[s7% e Ys ouz a eva * 
» sds bstqesosn M 
“ 
Sitzgaut 6 3Jsuod J 
Yael) doodresY 
. . < ke Ae e 
3+ Jantege en af : 
oe to juco es3e32 4 
o8f toi bseitogstT : 
it to soteetimmod 
1 aefiw ied ,golt ~~ 
to yvitaotsam sdx 


ans od 


yadT ,ttavb edz 
cinlt notte ghdvs 
ji guiyotsaeb yd 
aSS Si 72 s au AT 








taaselzaee iv? 
ted? tiemst o3 aew sisgelsh 
esw (s5t3 ast (3 0. 4tH03 teaglianzezal sit) 
«'bebnvoitne yfertine Jon s 
aa yaw gbesey aes zo sno 
33 bea 


astese wea 
muz16oit & 
3tv0) sd? 
ijiw bome ti 
euzjsse 





fod) 
pot redisiqea - 






bessoqetbh 


Latas q2 ; 

















a 
vey, ; 


aa 
= 


bd EL 

















69 


It seems clear that in the debate between the capital- 
exporting States and the developing nations as to the legal 
effect of nationalization, both groups appear to put a 
different construction on the terms used. While the former 


constantly employ such concepts as pacta sunt servanda, 


128 


bona fides, respect for acquired rights, and unjust en- 


richment, the new States talk of sovereign rights, economic 
independence, pacta sunt servanda, and maintain that their 
position is based on international law. Nonetheless, this 


must be the "new international law", made with their consent. 


129 


The doctrine of unjust enrichment was first employed 


by an international tribunal in 1930 in the Lena Goldfields 


130 


case. In that case, the Soviet Union had invited a 


foreign firm to develop its gold mines, and later expropri- 
ated these mines as part of its nationalization policy. 

The tribunal held that the Soviet Union had unjustly en- 
riched itself by the expropriation, without compensation, 


of the capital assets, skill and work put into the develop- 


aoe These terms were employed time and again by the leading 


Western delegates in the debates on nationalization at 
the International Law Assn. Conferences. See I.L.A. 
Reports. 2 195851960) 19625, loc. eeib. 


‘7 W. Friedmann, International Law in a Changing Society 


(1959) ps 456 ete Séq, ss BeA Wont leéy. rouble Expro— 
priation in Intéernationdl—Law (1959) p. 95 et. “seq. 


130 Annual Digest of Int. Law (1929-30) Case No. l. 
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ment of the mines, and should therefore make appropriate 
compensation or restitution for that enrichment. The con- 
cept of State responsibility has thus come to be associated 
with the fact that a government commits an international 
wrong when it takes alien property, especially property 
based on contractual rights, which is located on its terri- 
tory. It is important here to make a distinction between 
"thevytaking of alien» property" and "thesnationalization® or 


expropriation of alient property", 232 


justeastitiisrto 
distinguish agreements or contracts from a treaty. Accord- 
ing to Hyde the taking of.property by government is a measure 
"having the effect of appropriating or destroying alien 
interests". 132 Expropriation involves "the deprivation by 
State organs of a.right of property by permanent transfer 


of the power of management or controi", 133 


usually for,public 
purposes. Often such action provides for compensation. 


The mere act of the taking of alien property for public 





oak 

, See speech by J.N. Hyde at the I.L.A. Conference (1958) 
loc. cit. at p. 139. He defines Government takings as 
amounting in essence to "frustration and failure of 
joint plans which had reached across national borders" 
(p2L40)).2 

NSE seateie wok eres, pela seal: 

nN 


Tan Brownlie, Principles:of- Public International Law 
(1966) p. 4323; see also O'Connell, International Law, 


Vol. 2 (1965) p. 843. 
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utility134 doesanot constitute a violation,;of international 
law, for such act always proceeds from sovereign right.23° 


But where the payment of compensation is not provided for, 


the question of the legality of the taking may become 


pertinent to international law. 136 
C.C. Hydet>/ has made the distinction between a con- 
Enactlandsa, treaty., Suchya distinction appears; to be 


relevant in so far as the breach of economic contracts by 

a new State is concerned. A treaty is a generally recog- 
( 

nized source of international law, whereas a contract can- 


not be assimilated to a treaty. The question necessarily 


134 in the tcasétof Gentain cGermansIinterestsi tin. Polish Upper 
Silesia (1926), the Permanent Court upheld the prin- 


ciple of public utility by ruling that "expropriation 
bOrereasonspot public utility, judicial liquidation -and 
sinivatamedsures  Gwastlawtulece. Colilleaserios tAyanos 7, 
rie Den 


ETS: 
Katgzarov, The Validitysofethe Act of ;Natienalisation 


inetoternational. law, 722 Modern L.Rs ClL959)45.7°639; 
Fachiri, ‘Expropriation and International,;Law's, 6 
Bact l925) op. iol st Gariston, «Nationalization. 

An Analytical Approach", 54 Northwestern Univ. Law Re- 
view (€1959) pp.-405-412; G.A. van Hecke, “Confiscation, 
Expropriation and. the Conflict of Laws", 4 International 


LaweQuarterlys (1951) ip.) S40, 


asks Chorzow Factory Case (1928), (P6C. ieJ.5 aSeries Al No. 17. 
The Court held that the taking of property itself would 


be valid even though non-payment of compensation con- 
stituted a violation of international law and hence an 
international wrong. 


mead C.C. Hyde, International Law as Interpreted and Applied 


by the United States, Vol. 2 (2nd rev. ed., 1945) 
pp. 989-990. 
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arises-whether® the abrogation of a contract’ = including 
economic contracts not of the nature of a treaty - is vio- 
lative of international law per se. It would appear that 
anvexpropriataonSine violation %of*+arcontract,*as against 
that in breach of a treaty, does not constitute a breach 

of international law. For treaties are "a source of inter- 
national law, and its violation necessarily amounts to a 
violation of international law".138 this argument would 
prove, fon the hace™“ofnity, attractive’ to any” new State. that 
was interested in nationalizing or expropriating foreign 
owned property, since it would require the simple process 
of determining which category of agreements should be desi- 
gnated as treaties and which as mere contracts. Some 
caution, therefore, seems necessary in relying upon this 
authority in support of exclusively politically motivated 
expropriation? *+**This*is not*to suggest *that* there ate “any 
class of such measures in which the political element is 
totally absent; indeed one authority has described nation- 
alization or expropriation, because of its inherently poli- 


wy 


ticalecharacten was vlan setoof higher internal policy” by 


which the State undertakes the reform of the whole or a 
139 


major part of its economic organisation". 


In the International Law Association debates on nation- 
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alization, attempts have been made to re-examine the tradi- 
ELONR Lela cULeGe OLetnewACt Ob ts tate doctrine in’ the light*of 
new international conditions, and some delegates have 
vehemently called for non-recognition of it as "a prin- 
ciple ror international Vawter s This would seem to imply 
that this doctrine had already been acknowledged, at least 
Impevertly, in Iinternational~law. Be that as it may, the 
doctrine is common to the countries of the common-law 
system, although its equivalent is not unknown to the civil 
aw world." 1.t-is a doctrine that-bears a-direct.relation- 
ship to the concept of sovereignty, and has formed a part 
ere Ens lieh= pubilic= Ltaw*~ since 1674,141 An important feature 
of the Act of State doctrine is the rule that municipal 
courts are denied jurisdiction to determine the validity 

of the acts of foreign governments performed in their capa- 
city as sovereigns within their own territories. In this 
connection, the rule has been invoked with respect to for- 
eign expropriation measures by courts of various countries. 


inmsEngland, ‘this doctrine was confirmed by Luther v. Sagor!!” 


Lous See IvlvAy Reports, 1958) ip.1139: 196 ta pe Ode mathe 
United States delegation at this (the 50th) Conference 
of “the "IT.L.A. ‘submitted a resolution declaring, that the 
Act*of State doctrine was not an integral part of inter 
national law: ‘The resolution was adopted by 105 to 9 
with 6 abstentions. 


141 Wade,-Act—ot State .in Eng la sh, Lawes oe el Op Bennie» 
CUg 3s) fo. A983. 


142 Luther v. Sagor (1921) 3 K.B.532. 
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143 The Supreme Court of the United 


anc Paleysv,. Weisz. 
"eo eCcere COGN zedithic doctrine in the case of Underhill v, 
Hernandez (1897)144 when it stated that "every sovereign 
State is bound to respect the independence of every other 
Sovereign. Statesand the courts of one. country will not sit 
in judgment on the acts of the government of another within 
DicesOwmMmetenrmitory.. wetathis cannot be held to represent 
aera bi leimacim. Ot. judictal wpolicy... Both the decision 
of) the. Supreme’ Court, of Aden in ‘tthe Anglo-Iranian O11 case 
(1953) 14> Sid Cicmemor Garecent griline s.of.,.the United States 
Court of Appeal imether Banco: Nacional .de Cuba .v. Sabbatinol46 
ageminsetinectjta dentakgof gihes@Act of State doctrine. 

BuUCewoa Demuistiabe thorne fimimindtisqthatsan, act, of State 


is’ merely an instrument of executive policy; it.is the poli- 


tical exercise of sovereign power through the-duly authorized 


143 Priuncecs  raley Oleary. Weise Clog9)) I KIb. 718, 


oe Ungerht wave ne rnandes sel Gr liom: 20 UC Le oo). 


ae Ang looltanitang01l (Co... Jame rate (Rosemary) (1990) 
Two lek e AO mls Repo Ue peo Lor 


146 BancosNactonal de Guba vw.8 sapbatino, so07 ha 20 Ve amciis 


1962)864-868. By its decision of 23 March, 1964, the 
U.S.woupreme Court ,showever. ©everccultiic judement, 16 — 
brainane trom making, a determination witu respect’ Mom the 
ableséd uniawiul character of vthe= Guban exproptiation, and 
upholding thegact lof State doctrine (Banco Nacional de Cuba 
Vib sSabbatbinose 7 Cel. moo Om 1904). | Dut Oneal» November), 
POG ec NeOM dct CLMCOi i Olmbie Southern District of New 
YOLK DRS culo OMLng On Ole the Hickenlooper Amendment to 
ther septoreurn Nocasteancer Act of 1961, again wenied the 
ADO LLCovi eC Ot LN emUOCuLane sto pLbds particular case. 
PancomuaclrovaimdeeGubary iw barr, Whitlock & Co.,. 7243 F. 
Sip pm OU (Sw, Yo. 1965)). 
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agents of the State. The appeal of this doctrine to the 
NeweoacCatesetntisv appears to lie in the fact that the legality 
Ofeanyoacts OL nationalization or expropriation, which might 
Dewhela ta sheave infringed the interests or riehts of aliens, 
cannot be challenged in the courts of foreign countries. 
Bury yin, view of the decisions in the. above cases; it is 
HoOSsiblestheat, even if the legality of such acts are not 
questioned, the courts of the’ State whose nationals are 
injured may still refuse to recognize or give effect to such 
law. The new States have tried to circumvent any potential 
problems by expressing their preference for, and vigorously 


147 


canvassing, the national standard rule, whereby aliens 


are subject to equality of treatment with nationals; and 

in the event of alleged injury must first exhaust local 
remedies. The position taken by the new States on this 

issue would appear to be dictated first by the fact that 

they are capital-importing and debtor countries. Quite 

often every debtor country tries to find reasons, if possible 
fesse. teasoue, Lor fon-payment of its “debts. “Another tar- 


dinal reason for the refusal of the new States to accept 


aah See, for example, Asian-African Legal Consultative 


Committees, Reports, Third .ession..(1960),...83 et. seq..; 
Fourth session (1961) p. 46 et. -seq.; cf. General 
Assembly's Special Committee's Report of 1966 where it 
1s stated, inter alia, that "with regard ‘to responsibi- 
lity. o£ States and to foreign investments many of the 
rules of tradftionale law conflicted with the interests 
of the new economically weak States". (U.N. Doc. A/AC. 
ie) eo Addr ee weer il chs) L966, p. 38). 
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responsibility for injuries to aliens resulting from their 
domestic political and economic measures can be found in the 
fact that many of them have alien populations residing within 
their territories. These aliens often own property and 
other economic interests which may be adversely affected 
by the territorial governments' programme of socio-economic 
reforms. Should the issue of injury to aliens be accepted as 
a question of international claims, many of the new States 
would unhappily find their general schemes of economic re- 
form and social development severely hampered. For this 
reason, the settlement of cases pertaining to injuries by an 
POLevUarTOne le wig cial Drocesssis, in principle, less en=- 
thusiastically embraced by the new States, even though many of 
them have by sheer necessity accepted the IBRD Convention on 
Settlement of Investment Disputes between States and Nationals 
OnOthem States of March, 1965.. Td Ste eS SUD iia Fed. 1S 
one significant reason why the new States have shown an incli- 
nation to treat the resolution on "Permanent Sovereignty over 
Natural Resources" as an entirely new international juridical 
norm. Yet a balance is struck between their theoretical 
assertion of this claim and their broad awareness of the prag- 
matic problem of economic development, the success of which 
they appear to regard as dependent upon continued technical 
and financial aid from the more developed nations. 

The concern of the new States with the revision of 
international law is not limited to the problem of economic 
Hi iGeneunie eLSsuesOLeDolitical seli—-determination of 


peoples is one in which they have exhibited unique interest. 


Associated with self=determination are such correlative 
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principles as "human rights", "equality" and "peaceful 
co-existence" which in the view of the new States must be 
recognized as imperative rules of the new international 

law. Prior to 1945, the concept of self-determination was 
generally viewed as a question of policy or of morality. 

But with the adoption of the United Nations Charter in 1945, 
and the incorporation of "self-determination of peoples" 

as one of the objectives of U.N. policy, the emphasis has 
gradually shifted from the purely political to the legal 
Chanacter. of. that Preaiiricdienl aaa Article. paragraph) 2Zrand 
Article 55 refer to the development of "friendly relations 
among nations based on the respect for the principles of 
equal rights and self-determination of peoples" as one of 
the purposes of the U.N. As a statement of moral commit- 
ment, the Charter mentions in the preamble its "faith in 
fundamental human rights, in the dignity and worth of the 
human person, in the equal rights of men and women and of 
nations large and small". On 16th December, 1952 the General 


149 


Assembly adopted a resolution, recommending, inter alia, 


Leg See G.A. Res. 2105 (XX) of 20 December, 1965, and the 


Report of the Special Committee of 1966 where the prin- 
ciple of "self determination" was admitted to constitute 
"a rule of international law and not a mere moral pre- 
cept", even though the Committee was unable to formulate 
the precise content of the=right., (U.N. Doc. A/6547 -of 
December 7, 1966, p. 33). Whiteman, however, considers 
"self-determination" as. a political, rather than a legal, 


tight .oa (Digest of International Law, Vol. 5, p. 38). 


149,G.A. Res. 637A (VII), December 16, 1952. 
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that "the States members of the United Nations shall uphold 

the principle of self-determination of all peoples and 

nations". Chapter XI of the Charter embodies the "Declara- 

tion Regarding Non-Self-Governing Territories" under which 

members of the U.N. who are the administering authorities 

of these territories recognize and accept at least the 

moral obligation to develop self-government and take due 

account of the political aspirations of the peoples. Further- 

more, Article 76 lays down as one of the basic objectives 

of the trusteeship system "the advancement of the inhabitants 

of the trust territories" and "their progressive development 

towards self-government or Heian Sar bare 
The influx of the Asian and African States into the 

United Nations since the 1950's, and the influence of the 

Soviet bloc of States have given rise to the development 

of the proposition that the principle of self-determination 

of peoples is a fundamental legal. norm flowing from the 

Charter +ciscthe oU.Nyf Leseltw.» ~The adoption.of-Resolution 

bot 4 eGXV))..om iDecembe naL4, .1960'-as,.a Declaration son the 

Granting of Independence to Colonial Countries and Peoples"+°1 

was not, as seen by the new States, merely acting in accord- 

ance with the purposes of the U.«N., but it was. an "enact- 


ment" of obligatory norm. From this premise then, the new 


#20 Ant. 4G (Cc) < 


151 g.A. Res. 1514 (XV), December 14, 1960. 
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States have sought to outlaw colonialism, since this is not 
only contrary to the new norm proclaimed by resolution 1514, 
but is inconsistent with the Universal Declaration of Human 
Rights. 

To emphasize the legal character of this principle, 
the new States have worked to see that it is incorporated 
in certain international instruments to give it a universal 
validity. Thus it was embodied in the final communique of 
the Bandung Conference of April 24, 1955, in the Declaration 
of the Belgrade Conference of Non-Aligned Countries of 
September 6, 1961, and in the Declaration of the Cairo Con- 
ference of Non-Aligned Countries of October, 1964. It has 
also found expression in other General Assembly resolutions??? 
and has formed the basis of subsequent action where issues 
affecting self-determination and human rights are involved. 
For instance, as regards the Moroccan question, General 
Assembly discussion entitled "Violation by France in Morocco 
of the principles of the United Nations Charter and the 


oo sought to establish that 


Declaration of Human Rights", 
the actions of the French authorities in Morocco were in 
violation. of .the. principle® of self-determination. France, 


objecting to the Assembly discussion of the question, in- 


voked Article 2(7), pleading that the issue was a matter of 


had Soe rape Grae ResweroilS (XVII) and’Res.. 1966 (XVIIT). 
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domestic; jurisdiction, «Similarly in the draft resolution 
of the First Committee regarding the Tunisian problem 
(1958), the view was expressed that the French Administra- 
tion had acted in breach of human rights and the principle 
of self-determination. The Algerian conflict (1955) pro- 


vided the General Assembly1°4 


another opportunity to invoke 
this principle on the grounds that the Algerian situation 
constituted a threat to the Peace and a breach of the Charter 
provisions on self-determination. More recently, the 
questions of South Africa, South West Africa and Angola 
have been discussed on the presumption that these declara- 
tions amount to a waiver of the domestic jurisdiction clause 
OofdthesCharterfingnmatters of international concern. And 
these involve questions relating to violations of human 
rights and the principle of self-determination of peoples 
as interpreted by the new States. Those countries of the 
West with continuing colonial responsibilities are more 
inclined to invoke the doctrine of domestic reserve in an 
attempt to exclude from the U.N. competence the discussion 
of these matters which are thus construed as falling within 
the domestic jurisdiction of the States concerned. 

As newly emancipated States, the assertion of the prin- 


ciple of self-determination as a new principle of universal 


international law is not unconnected with their. historical 


Day GAORMeuOth Sescim, sann., faeCi)) G4, Spiel .(A/2924 and Add.i1). 
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experience and their desire for political freedom and 
security. From this principle, the new nations appear to 
have derived, as a corollary, "the obligation" to support 
national liberation wars, particularly where the object of 
such wars is the overthrow of a colonial regime. Thus in 
December, 1961, India found it necessary to use armed force 
against the Portuguese authorities in Goa. Portugal, itself 
a colonial power, alleged that India had committed an act 
of aggression against "Portugal in Goa", contrary to the 
provisions of Article 2 paragraph 4, prohibiting the threat 
or use of force by member States in their international re- 
lations against the territorial integrity and political 
independence of any State. 

In the Security Council debate on Goa, the Indian 
representative argued that the end of eliminating colonialism 
was in itself a justification for the means employed. Rely- 
ing on Article 51 of the Charter, he pleaded that 

The measures taken by India were for the protection 

of the Goan people, who were in revolt against Portugal. 

Portugal has concentrated 12,000 soldiers in Goa where 

they also had mined public buildings.... The Charter 

provides that force can be used in self-defence - for 
the protection of the people of a country - and certain- 
ly the Goans were as much Indians as any other 

Indians.155 


Two years later, the Algerian delegate on the Sixth (Legal) 


Committee of the General Assembly was again to invoke 
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Article 51 in defence of the OAU Charter. He said in 
response to the United Kingdom delegate's statement: 
The Charter itself contemplated the lawful use of 
force in certain circumstances. One of these cir- 
cumstances was individual or collective action in 
the exercise of the right of self-defence. The Addis 
Ababa Conference had simply exercised that right by 
providing for collective action to assist national 
liberation,156 
The new Afro-Asian States have thus maintained that the 
principle of self-determination, which has been recognized 
by the United Nations in Resolution 1515 (XV), is a general 
principtfe of international@Llawt” If*this*-principle-is* to 
have any meaning at all, they contend, it ought to be 
defended against a colonial power which attempts by force 
totdéeny°it. *°By this*definition, colonialism:is*seen to be 
in a state of permanent aggression against these countries. 
It is one of the paradoxes of international law that 
while, on the one hand, the use of force is prohibited 
(e.g., Art. 2(4)), on the other hand, the employment of 
force is conceded as an inherent right of States (Article 
51) in that it permits the use of force in self-defence - 
individual or collective. Accession to the Charter, however, 
would seem to imply acceptance of the obligations entailed 


in Article 2(4), except in the event of self-defence against 


armed attack. But it has been argued that Article 2(4) must 


156 GAOK., Loth sese.,) Otnucometerr, p. 25, para, 133-see 
Article II para. 4 of the OAU Charter;. Boutros-Ghati, 
S46 Int, Conciliation (1964) p. 3liet. seq. 
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be read conjunctively with Chapters VI and VII of the 
Charter, particularly Article 39 which deals with "any 

threat to the peace, breach of the peace, or act of aggres- 
ch sabodes lilies often, the new States have contended that, 
besides being in a state of aggression against them, "colo- 
nialism is a threat to the peace". Consequently, the struggle 
against colonialism is interpreted as an international 
struggle since colonial regimes constitute "illegal de facto 
occupation" of their territories, thus making it necessary 
and legal to secure all possible aid from the outside. It 

is clear, however, that Article 39 confers upon the Security 
Council the sole discretionary competence to determine what 
situations constitute a "threat to the peace, breach of the 
peace, or an act of Agevet ane Under the terms of 
Article 41, the Security Council may ask member-States to 


take economic or diplomatic measures, or military measures 


under Article 42, if there has been a prior finding of a 


perl Bowett, Self-Defence in International Law (1958) p. 147; 
Higgins, The Development of Int. Law through the Pol. 
Organs of thesUeNio(1963) tpp#2197-2163 ch. jThe jReportmof 
the Sixth Committee of the General Assembly for the 
2Z2¥steséssionaCDocspA/6547 eof WhDecember {919665 pa 20 
et. seq.). 

158 


At San Francisco, the Third Committee decided "to leave 
to the Council the entire decision as to what consti- 
tutes a threat to the peace, a breach of the peace, or. 
an act of aggression’. (Report of: Rapporteur* of 
Committee 3 to Comm'n Lili, “UNGLO,” Dots. X11, 505). 
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threat to the peace, breach of the peace, or an act of 
aggressionnee®lCadoesinotiseemethateindividualsor collective 
measures would be permitted for reasons of political anti- 
pathyWalone) seven tiititocouldiibe esitablishedethatyawgiven 
regime or State governs in a manner inconsistent with the 
UniversaladDeclarattonnof HumaneRiightstf Byereason of Article 
Zw anvgmearorvtuLord, by accepting membership ini "the United 
Nations, all States have accepted the allocation of this 

iis cCLeuwonaLvyealelord. ty FORUNG  SCSClriLy COUnCLI., -SsoOsrar as 
the plea of self-defence is concerned, a State purporting 
tO™actyin seli-detence has the onus_ot establishing that 

an armed attack had actually occurred, as required under 
Abtvedegol. pln Case Jor anticipatory self-defence, such a 
State must be able to show that the situation was so immedi- 
ate and overwhelming! 9 that.it was,left,no other_alternative. 


International law does permit the resort to force under such 


nee ties Careline CaseaxMooresyA Digest of Int. Law, Vol. VIL, 


p- 919; Vol. II, p. 409. The correspondence between 
Great Britain and the U.S. in this case has been regarded 
as the classic formulation of the basis on which the in- 
vasion of a neighbouring territory can be justified under 
the concept of self-defence. There must be a "necessity 
of self-defence, instant, overwhelming, leaving no choice 
of means and no moment for deliberation". The action 
taken must not be "unreasonable or excessive", and 
limited by that necessity and kept clearly within it. 
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160 


exceptional circumstances. But Article 51 also requires 


that measures taken in the exercise of the right of self- 
defence shall be immediately reported to the Security Council. 
It would follow, therefore, that failure to comply with this 
stipulation is, to say the least, some evidence that such 


measures are in fact not defensive. Lie sthe "claim “of-ant tct— 


160 It has been suggested that an act in self-defence is 


permissible in a situation where an attack is expected 

not by-a neighbouring State but from it, and that’ a vio- 
lation of a neighbour's frontier by the threatened State 
in such a situation would amount to an act of self-defence 
directed not against the neighbour, but to protect the 
acting State's own territory. See, for example, Stone, 
Aggression and World Order (1958); Fitzmaurice, "The 
Debini clon ote Apesresoiont. 7) Lut. 0,0. (1952).° None of 
these conditions appears to have been fulfilled by the 
African States who regard colonialism as an aggression. 


In the Tunisian question of 1958, the Tunisian Government 
had complained to the Security Council of French aggres- 
sion in the form of bombings and violence at Sakiet- 
Sidi-Youssef. Tunisia forbade the movement of all 

French troops on its territory, warning that if that 
prohibition was not observed, "the Tunisian Government 
would then consider itself in a State of self-defence". 
CSCOR lo thovt ss 5/5051 3 mob rua 2 958s SCORE eMeL 
Ve 2 MAY edo GN, 





In response to this, the French delegate stated cate- 
gorically that since Article 51 requires an armed 
attack, the right of self-defence could not be invoked 
in a condition less than an armed aggression, and that 
the single incident at Siakiet-Sidi-Youssef could in no 
way be considered an armed aggression (SCOR, 13th yr., 
819th meeting). It should be noted, however, that the 
claim of self-defence against indirect military aggres- 
sion was also made by France during the Franco-Tunisian 
conflict. France maintained that her bombing of Siakiet- 
Youssef was defensive since this was the rebel garrison 
for thewNationgl~Liberstions Front, ~tralninsirecrudts and 
providingy arms. (SCOR, 13th, yr.4-819themeeting) § 


See generally, Green, "Armed Conflict, War and Self- 
defence", 6 Archiv. des Volkerrechts (1956-57) p. 387. 
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patory self-defence is made, it would appear necessary for 
the State taking the defensive action to conform to the 


traditional requirement of ' 


‘proportionality and reasonable- 
ness" as stipulated in the Caroline case, and confirmed in 
the U.N. debate on the Israeli-Egyptian issue of 1956, 161 

What must be noted about the new States' assertion of 
the right of self-defence is that it is not merely seen as 
a corollary of the right to self-determination, but also as 
an#@inestrumenteingthespursuitjofhastiustewar™ neceThis ¢issclearly 
illustrated by the Indian argument on the Goa incident. It 
must be admitted that the problem of defining self-defencel®2 
is by no means an easy one, since it is possible for a 
State to invoke the principle in any situation subjectively 
determined as a case of self-defence. The mutual accusations 
between France and Tunisia (1958), Israel and Egypt (1956) 
and the Organization of African Unity and Rhodesia are 
ample evidence of the confusion which this principle may 


create. A State which invokes the concept of self-defence 


firsthadceses opinetheshopeethatyiltewild notuberaccusieds of 


man SCOR Lltheyre se 40th Mle. pe 7. cine AUStlaliauwues c= 


gate remarked that Israel's suffering at the hands of 
Egypt did*not warrant retaliation of this kind; and the 
Chinese delegate said: "The action taken by Israel is 
disproportionate to the wrongs that Israel says it has 
surtered' . CED ada) pees eos 


ine See, Green, "Armed Conflict, War and Self-Defence", loc. 


Git.: Kelsen, the Law ot the United Nations (1950) pp. 


269, SO eet eds ,smeocone, Legal) Controls of International 
Cont lit t—-61954)Sesp.— Cha Lx, 
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being the aggressor or the initiator of force. If self- 
defence is invoked every time a State imagines that its 
interest is endangered, it is possible that such may lead 
to the creation of conditions conducive to endless wars 
between States, since each State is likely to believe very 
strongly in the justness of its cause. In the end this will 
serve to defeat even the aim of the U.N., which is "the 
maintenance of international peace and security". Strictly 
speaking, those new States which argue that use of force 
against a colonial regime, or in support of a national 
liberation movement fighting for self-determination is 
justified by the United Nations Charter and international 
law, are in effect saying that each State or group of States 
reserves the right to determine unilaterally whether or not 
another State is in breach of accepted rules of international 
law. Professor Bowett has rightly observed, in reference 
to the United Nations and its member-States, that 
The individual members cannot on the one hand delegate 
primary responsibility for the maintenance of inter- 
national peace and security to the Security Council 
CArt. 924)5 and? on thesother=claim this®right of7uni- 
lateral action to support any State which they con- 
Sider sto be actingeingself—-detence. This @sort wor 
freedom of alliance cannot stand together with a sys- 
tem of collective security as centralized as the United 
Nations’ Charter. The Charter: clearly intends that the 
proba bition sof Article 22.64 je wid eAdm1 GO nO wun 
minimum exception of self-defence, strictly construed, 


and .subject,togthe overriding authority of uthe Security 
Council.163 


163 Bowett, Self-Defence in International Law (1958) p. 218. 
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It need be pointed out, however, that the invocation of 

the formula of self-defence is not peculiar to the new 
States, for historically States have always relied on this 
rule in an attempt to advance their political or ideological 


interests, 164 


But the use of this principle by the new 
Afro-Asian States is of particular interest-to us in view 

of the widely held belief that the new States are out to 
"reform" international law to take account of the new struc- 
tuneuoh the international, society, ,» lt.would appear more 

true to say that the new States, like the old ones, are 
engaged in an international pursuit of their political and 
ideological interests, which they rationalize, when expedient, 
with a veneer of legality. 

Since the central focus of this study is the succession 
of the new States to treaties, it seems pertinent to examine 
briefly here the general theoretical approach of these 
States*to-thetsubject™ or treaty Law. »1t© is° ‘enly* in” this 
way that one could appreciate fully the specific issues of 
their contention and the general orientation of their for- 


eign policies. When the International Law Commission was 


164 Cf£. American intervention in the Vietnam war which has 


been described as a case of "collective self-defence", 
See-Dept.. of State. Office of the Legal. Adviser, "The 
Legaiity ofathe Ueo.. Participationging the. Defence, of 
Vietnam, cltedspveWwright,. COU A. Jadgib el O00) 1D s/o US 
On the arguments pro and con American participation in 
the Vietnam war see Richard A. Falk (ed.), The Vietnam 
War and International Law (1968). . 





















_ 


7 : 
to mokssoovnt sit tedt ,tsvowod ,jvo0.barotog sd. ORE 


w 
cs 
_ 
V4) 
~ 
u 
» 
4 
hm 
& 
* 
=) 
ie 
— 
bo 
io 
2 
2 
* 
oh 
tr 
i 
+ 
‘ 
yw 
§ 
a 
o 


si oan co 


r ~2 Cr oi oS oe 3 
no Sailer aw , 5, ‘ resi a 3BI3C¢ ViiibBoiLAC =. 2 Tor iene _ 7 
: 7 > | 


: <3 ; 

lastgaloeb to fLsot2rilog beds mevbs of Jqmejia as ot siya 7 
_& 

, jaststak, 


: 
: 
, 
7 

£ 

{ 

: 

7 

c 

e 


, * ~~ o . : a : 
ty oat «z ot JesrSsia 1sivotiasaq to el astasc aad aA-ottA 
jvo sv% st6i2 w sit 381 tetisd si yisbiw edd Zo 


-sU%3s weno si: ‘ oS led o% sl lasolttsntetat "“mto%ex" 


44 
+ 
. 


o 
+ 
% “ - _~ ba if 
i a 4 ad w = 4 pa 40 
® 
~~ } / ; c t 
~. 7 . of mn a - : ‘ oe Dut e ‘ 2 - te wan « 
solias: o3 tasat: mgse 3t ,estisett o2 asis78 wane @f3 20 


- - - ‘ r , a 7 
sesd3 to dosozqqs Ieottexzosdi Istevsg od2 oted yitelizd 
an oy 7 
ss » : . : . : Sf ‘as 
eitds at yino 2! -wel yitse12 to tostdue edt oF ensaze 
- , ~ » ss a a 
® essuaai oftiosge a: find sistoasigqqs bives sao 32gn3 -yaw 
-%to2 ated2 to amotsetasixre Isrsasg, si Soa nmotiasiaca sted 


fcoteekimaod wel 









ds abe a8W wegistv edd at soltinesvisitat nsotremA - 
2 etre settead ton" to 8865 5 ef bsditoesh ased- 
seeivbA Isgei edi ia 95t220 93832 io -tqed 96 92 
sda. at motisqiotizad +0 pee 5 ta: yi Berne | 
)» eksh o2 Cee 4 3 I he ab! 













89 


set up in 1948 under the mandate of Article 13 of the United 


Nations Charter, it was charged with the function of develop- 


165 


ing and codifying the law. The Statute of that Commission 


defined codification "as meaning the more precise formula- 
tion and systematization of rules of international law in 
the fields where there already has been extensive practice, 
precedent and doctrine". It defined progressive development 
"as meaning the preparation of draft conventions on subjects 
which have not yet been regulated by international law, or 
in regard to which the law is not as yet sufficiently 
developed in the practice of States". With the increased 
membership of the Commission, the new States now number not 
less than ten. It is by participating in this Commission 


that these new States have hoped to "assist in the develop- 


Foe As to the question of development of the law, some auth- 


orities have argued that the distinction between "pro- 
gressive development" and "codification" is a relative 
one since a systematic re-statement of the law involves 
more or less "law-making". See, e.g., R.Y. Jennings, 
"The Progressive Development of International Law and 
LESeCOULL i Caclonas 24 eben iwi. (1947) Dp peo ULooUG. 

H. Lauterpacht, "Codification and Development of Inter- 
HeGlOUa | slaw, .2 49 Ae Welle melo O OD pic Os ay go Go Demon 
the -Vocation of the International Law,.Commission’, 5/7 
COLUMD La: be REVe(l90)) Dee lor ele tbeL ta Wipe ecmnu is, 
International Law Commission (1965). In the Report of 
the Sixth Committee of the General Assembly during the 
Z2let.session in, 1966, ei tawes noted: that. wit ewould...0 be 
undesirable to try to distinguish sharply between. exist- 
ing law and developing law, or between codification and 
progressive development; gaps had to be filled and logi- 
cal consequences of rules could be included". (U.N. 
Doc. A/beAiior Wecembper Jip 196.5..4 Dee 2k) ue 
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ment of international law and its adjustment to the require- 
ments of a world wide community", 166 In addition to the 
work of the International Law Association in this area, 
regional legal agencies have been organized with a view 

to clarifying the law and practice on matters of common 
concern to these nations. Such regional agencies include 
the Asian and African Legal Consultative Committee, which 
first came into existence on 15 November, 1956, under the 


name Asian Legal Consultative Committee, 1°? 


Its statute was 
re-organized in April, 1958 to permit the participation of 
the new African States. The Committee has worked in close 
co-operation with the International Law Commission of the 
U.N. as well as with other international bodies. This co- 
operation includes the exchange of observers at meetings or 
conferences, and of documents, with the aim of enabling each 
group to make its views known on matters that are of special 
concern and interest to.them. In order.to crystallize their 
views, and co-ordinate their legal policies, Asian-African 
Jurists' Conferences (an important instrument of the new 


States) are convened from time to time. The sole objective 


of these conferences is to formulate and declare new legal 


Ae Mr. Sabek (Observer for .AALCC at. 16th Sess. of ,1.L.C., 


ai lagios ae “ee CD OOK aan yore let (oh Ota akc 


167 Burma, Ceylon, India, Iraq, Japan and Syria constituted 
the foundation members. The representatives were appoint- 
ed by the governments of these countries. The Head- 
quarters of the Committee (Secretariat) is located at 
New Delhi, India. 
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rules, defined from the point of view of the new States, 
which are seen as appropriate to the needs of the "new 
system of public international law". The United Nations 
Special Committee on "Principles of International Law 


Concerning Friendly Relations and Co-operation among States", 


168 


which was set up by the General Assembly in 1963, has 


also proved functional in lending support to the new States' 


drive to have such principles as "peaceful co-existence" 


codified as a new norm of international law, and the legiti- 
macy eof, warns Cohynational liberation" recognized... In this, 
the new States have received the unflinching support of the 
Soviet bloc, which has spearheaded the advocacy of these 
principles as the universal norms occasioned by the various 


international developments which have occurred since the 


169 


United Nations Charter was drafted. In this connection, 


168 
Gras Rese L9OOMUXVLILI IE: 


Bee At the Seventeenth session of the General Assembly, the 


Czechoslovak delegate, speaking on peaceful co-existence, 
maintained that "The principle of peaceful co-existence 
had permeated contemporary international law. It was 
reflected in the existence of the United Nations, the 
Charter of which was based on recognition of the common 
interest of all nations in the maintenance of inter- 
national peace and security. In prevailing conditions, 
the intrinsic value of international law resides in its 
promotion of the peaceful co-existence of States.... The 
development of international law was closely linked with 
profound changes in the structure and character of the 
international community. The growth of the socialist 
system, the disintegration of the colonial system, the 
liberation of many dependent countries, and the emer- 
gence of new social forces had democratized inter- 
national relations, multiplied (continued on page 92) 
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it was even pointed out by a member of the Asian-African 
Legal Consultative Committee in his remarks to the Inter- 
national Law Commission in 1964, that the Afro-Asian States 
strongly believed that the time had come for the Charter to 
be" reviewed in accordance with Article’ 109.°"° Since many of 
the new States had not taken part in its negotiation, the 


Charter* could*not™ rerlect™ the»consensus of opinion’ of: the 


170 


present members of the United Nations. Thus the consensus 


tneory=1seagaing invoked= as grounds Lor the necessity’ ‘of 


revising the Charter. 


169 (continued) 
the subjects of international law, and widened the sphere 
of PtsPapplication’t>° (GAORS*17th®sesst, Sth? cnt'tees } 
753rd Mtg., pp. 96-97). However, with the Soviet in- 
vasion of Czechoslovakia in August, 1968, it appears as 
if the original notion of socialist peaceful co-exist- 
ence, whether passive or active, has undergone drastic 
modification with a new formulation of Soviet inter- 
national law consequent thereon. 





Ceylon, resting its support of the "legal principle of 
peaceful co-existence" on the moral propriety of that 
principle, warned that "the Asian-African countries would 
not tolerate such an immoral basis for international law 
as the principle of self-interest if they were to be the 
victims of: international exploitation". (GAOR, 18th 
Secchi bee ano heMt esa pies 20 )i. 


The older Western States based their opposition to the 
principles on the grounds that these concepts were of 
largely ideological value or represented only the policy 
objectives of States, and as such were incapable of 
precise formulation as legal principles. (See U.K. 
delegates speech, Ibid. pp. a23—125 Ss Unitedesvates 
delegate's view, Ibid., pp. 145-148). 


Ti OP Te TC mite arboo kV olewiiy (1964)0 pi. 122. 
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In relation to the problem of treaties as such, the 
new States have displayed particular sensitivity to the 
issue of unequal treaties, and have come to regard it as 
a strong ground for invalidity, since it is believed that 
unequal treaties imply inequality of relationships as well 


171 This 


as inequality of obligations between the parties. 
somewhat excessive concern with unequal treaties stems from 
the fact these treaties had recognized and formalized, in 
the 19th century, the colonial rights of the European Powers 
to the exclusive control and economic exploitation of their 
overseassterritories. 

Earlier in 1957, the Afro-Asian Jurists Conference, 
in-its*effort*to formulate*“new principlessof» public | inter- 
national law, had defined unequal treaties as "treaties 
establishing gross inequality between the obligations of 
the pheuidauet/s However, this attitude of the Afro-Asian 
States has been vastly influenced by the Soviet concept of 


Jy) 


Pleonine!treaties", which they regard as null and void. 


The theory of leonine treaties owes its origin to Roman con- 


Tole C mv carbook, 616 1..0L957 up. 215522 bd Goi a mk OO) epeenO ors 
GAORe@ 17th Sess... Och GMmttec,. /S9ECN Miya. pe. 2s sGAORs 
VSTi sese.) 1/7 O7 tha mtg ap. 


Ei Afro-Asian Jurists' Conference, 1957, Damascus Bar 


ASSOCLuLi Oil, pene co onmCLLedspy G, Lunkin. l,l. C.eYearn-— 
DOOKU Ly C1963) sp. Cor 


173 see the speech by the delegate of Czechoslovakia at the 
6th Committee meeting in 1963 (GAOR, 18th sess., 787th 
Mtga,pe ol) 


or] 
ae] 


















sd ,doue as eetjsex3s io meldoxzq ed3 o3 sotseles al, 


. te 7 —_ ¥ ye 
sig o3 yiivisiense telvuotizeag beyniqetb ever estate we 


it S2sao71 03 smoo svsc bas ,setiseati Llaypenu 10, suas 
rE f 3 | ¥ 
taeda bevelisd at 232i sonte t[ievet t02% bavotg gnozse 
ve 
> ae) 
[iow 22 td »9tsanio titisupent yilqmt esisaet2 faupsay 
+ ro 7 
ataT ""* astizsq sii asswisd anotisgiido to yatisupert ae 
aro smstda esititss i tson09 sevieesoxs isiwemeoe 
== 4&4 & — - oF = ~ 


i 
tismrot I besineosst bad estiset2 seeds t042. edf3 


7 ves 
aeltzojsiz1rs3 assezevo 
a 


-tetat stiduq to asiqtonitad t stialumtoi o2 itoiz?s eagt ai 
asiteaety”" as astissis Isupeav beatisbh bad ,wal ianolsan 


- 
to enciisgifde sdi asswisd yitleupent esorg. guidetidsieas 
+ = f 7 


to tqenamo05 Sstivoe@ sit yd boomsuliat yitasv ased esd esiaze 
Poe 7 


se i- 
¥ boe-iluc as bisesr ved: itdw ~'~,"estisex3 sntnosi” 


he 
oO 


— 

7 
- F 3 4 » 2 o 

“802 Osm@ox# o3 sigtro ett aswo estses1s saotaosal to yrosed3 ofT 


A ee 





e 7 7 
. a“ 


pe2 .q (EOE) Ty, 22l .q (T#OL) . 2. xoodsseY owe ESE 
¢fOkD ZES *f «59d ssisgmD ised Ty: Aavi BORD = 
es il LE .q .. gdm dase (eane Hae 

ve whey 















ae 29597879 sinoy atzul catah-ox3A.$ 
Pp oth.ye Basi «ct 2: «noise. 2oe8RA 


a at bit yt sdaes 


ir] 





94 


tract law. Such contracts were said to create a type of 
legal relationship between the parties, in which one part- 


nerygets the benefit while.the other,bears,»the.burden. »Hence 


174 


this was described as a "societas leonina", Stine dapart— 


Dersndpawithea lion’, and ipsoyfacto snulljand void. -In«a 
forceful argument by which he sought to establish the in- 
Walidity-of treatiesyon the basisathedr Junequadi.nature, 
the Czechoslovak member of the International Law Commission 
asserted unequivocally that: 


The development of the rules governing the conclusion 
of international treaties and their validity and posi- 
tion in law was influenced by the conditions existing 
in the international community. In codifying the law 
of treaties, the Commission should be guided by the 
real needs of international relations, the promotion 
of peaceful co-existence, the requirements of inter- 
national legality and the need to eliminate all ves- 
tiges of inequality in treaty relations between States. 
Unequal treaties, treaties violating the principles 

of peaceful co-existence or otherwise endangering 
peaceful and friendly co-operation among peoples, 
could not be described as international treaties in 
the legal sense. 


176 on: the Sixth 


In this sense, the Ukrainian representative 
Committee held that "leonine agreements which some colonial 
Powers had concluded with their former colonies" are void 


since they are violative of peremptory norms of international 


law. The Mongolian delegate expressed the view that the 


ri Blacks LaweDictionua nya Gl 9ol)iop. Odd. 


175 GAORGS. Li thmecse.., OtheCmitee,; /39th Mtge. p. 23. 


176 th4d., 908th Mtg. 
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Waingeliect ofeAritiiche S0e0f sthetDraft: Articles on the -Law 

of Treaties was to declare unequal treaties null and void. 1/7 
Tanzania and Algeria expressed similar sentiments when they 
declared that unequal treaties constitute an infringement 

of jus cogens. 

Here there is a ready correspondence between the atti- 
tudeiofi the iSoviet blhocftandtthateofathe newseStates; for 
reference to unequal treaties immediately evokes the negative 
emotion invariably associated with the question of colonia- 
lism and plitical subjection. But it would be wrong to 
suppose that this particular position necessarily repre- 
sents the consensus, in practice, of the new States. The 
mere fact that these States are constantly entering into 
different types of treaty relations (of an apparently un- 
equal nature) with the more powerful, capital-exporting 
States, makes it exceedingly difficult to maintain that 
these States' attitude towards "unequal treaties" is in any 
sense aeviidencerofnarpolicytefbaction;jrratherlthanithat cof 
Sdacbaration' gorecfepnotestne Ingfacraubnofessor Paisof 
India, himself a member of the International Law Commission, 
has criticized the Soviet view of leonine treaties as imply- 
ing the possibility of indiscriminate invalidation of all 
treaties between a great Power and a small State on the 


ground that the former benefited out of proportion to the 


177 thid., 911th Mtg. 
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obligations assumed by the latter, 1/8 


How, it may be asked, does the new States' approach to 
international legal problems affect the character of their 
foreign policies? This at once raises the corresponding 
question: What is the objective of foreign policy? If we 
accept George Modelski's terse definition of the aims of 
foreign policy as "the future desirable behaviourof other 
States"1/9 then it becomes possible to infer that there is 
a necessary relationship between a State's conception of 
the future desirable behaviour of other States and its 


180 Nattonal 


actions in relations with the outside world. 
interests of States become defined in terms of objectives, 
the .realization, of which,.is .a crucial ,.concern,(of foreign 
policy. National interest has long been recognized as a 
permanent index of a State's international policy. 181 This 
implies a complex of demands, wishes, desires and wants 
which a State associates with its policy objectives, and 
uses as a determinant of its behaviour in relation to other 


States under given conditions and circumstances. The 


interests themselves may be political, economic or purely 


Wi Patties Of Sarpocl® voL Sab ecroeSyetuee 70% 


Die) Modelski, AllheorysotsboreLem rolcya(L9Od jpem on 
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se Morgenthau, Politics Among Nations (1965) 562. 
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ideological, but they must, in the last analysis, correspond, 
however approximately, to what it conceives as its national 
welfare and general security. 
The pursuit or achievement of interest or policy goal 

at once raises the question of means. The means used by 
otates®in® pursuit’ of theiridinterest!) has ofittenr ins theiditera- 
ture of international relations been referred to as power, 182 
But a note of caution is necessary here so far as the con- 
cept’ of power is concerned. A conception of power as the 


Ba is bound to obfus- 


solewends offiniternatd ona Ll pow tc tictse 
cate issues and render an intelligible analysis of the 
mature of current international politics impossible. A 
purely power-political approach to problems of contemporary 
international relations makes a proper understanding of- the 
behaviour of the new States difficult, for the traditional 
conception of "power politics" carries with it the implied 
connotation of "brute force" as the ultimate end of the 
political behaviiour ofhis tates ViWhite ‘thetreillementtio£ power 
is not ‘ruled? out as! ‘an\ important. factor in ‘the political 
relations of States, it cannot be regarded as the sole end 
of international politics. Power is a useful concept for 
analysis of problems of: international action of States if 


it is realized that it may mean more than just their actual 


ein dee toe eoo mocreModedcki. ace cit... p. 2) et. seq’. 








Moe Motgenthau, Ibid., p. 36; Schwarzenberger, Power Politics 


(1964) p. 14 et. seq. 
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or potential military capacity. For the purposes of this 
analysis it seems fruitful to see power as capable of taking 
different forms - military, material, psychological, and 
even verbal, besides the traditional categories of national 
and governmental power. With regard to the power of the 
new States vis-a-vis the industrialized countries, the new 
States - assessed in purely military terms or in terms of 
industrial potential - are bound to rate far below the 
advanced countries. But with respect to the psychological 
and verbal components of power, the new States would seem to 
be on a par with the older States. With their attainment 
of political independence and accession to membership in 
the international society on the basis of sovereign equality 
with the more advanced States, they have found themselves 
faced with the necessity of protecting and advancing their 
interests in competition with other States. As weak States - 
politically, economically and militarily - sandwiched bet- 
ween two military giants - the United States and the U.S.S.R. 
- they have sought to meet the first political requirement 
of survival through the proclamation of a policy of non- 
alignment. Its basic objective had been to acquire ample 
room within which to manoeuvre in order to secure their 
interests. 

The United Nations must, in realistic terms, first be 
seen as a political forum in which States air their views, 


declare their policies, seek to influence the opinions and 
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attitudes of other States, and adjust their interests. 

But their success in all this does, in the end, depend 

upon a composite of factors, including a substantial degree 
of political ability. The United Nations is also a new 
instrument for the regulation of peaceful relations among. 
States. It is its commitment to the development of "friendly 
relations among nations, based on respect for the principle 
of equal rights and self-determination of peoples"; its 
desire "to achieve international co-operation in solving 
internationale problemsi oft an economity socialg, cultuirad, or 
humanitarian character, and in promoting and encouraging 
respect for human rights and for fundamental freedomes for 
all without distinction as to race, sex, language or 


religion'293 


that has made the U.N. a promising instrument 
for the advancement of the interests of the new States. 
Moreover, the concern of the U.N. to develop and expand 
the scope of law as the basis of peaceful international 
relations, in conformity to a changed world situation, has 
encouraged the desire of the new States to reassess some of 
the fundamental postulates of international law. 

The objectives of the new States include decoloniza- 
tion, the maintenance of independent political and economic 


systems under guarantees safeguarding full international 


respect for their sovereignty, a desire to rid themselves 
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of crippling obligations resulting from "unequal treaties" 
or other sources of law in the establishment of which they 
played no part, and beneficial participation in various 
international institutions and other forms of economic 
co-operation. These aspirations have formed the central 
aim of their foreign policy, and have conditioned their 
attitude and approach both to international law and to the 
PULteE PCs "OL AitLetHattolal anstitutione. Realizing their 
limitations of military and economic power, they have sought 
LOwecApLOdL thelr numerical sitrengthein the, USN., and to 
erect into law norms embodying their aspirations. It is 
in this that they appear to find the only hope for their 
future security. 

The new States have found their "moral allies" in the 
Communist States, as well as in the Latin American countries, 
who themselves have been anxious to eliminate the remnants 
of inequality in international relations. In seeking to 
change some of the existing rules of international law, they 
have almost unwittingly, appealed to old doctrines of inter- 
national law, including the consensual theory which is the 
hall-mark of rigid positivism. The older doctrine of 
sovereign equality of States has frequently been invoked 
along with "the principle of self-determination of peoples", 
which they regard as one of the newest principles of inter- 
national law, But this .principle is carefully defined to 


limit.its.applicability.to purely,colonial situations, for 
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a liberal interpretation of this new doctrine might well 
lead to the disruption of the political integrity of the 
new States themselves since most of them are multi-national 
or multi-ethnic in composition, 

Thus, the Congo, Nigeria, and the Sudan have found it 
necessary to suppress by force of arms internal revolts 
conducted by dissident groups in the name of "self-deter- 
mination of peoples". The concept of self-defence has under- 
gone as«re-~interpretation.top,include,»the.legitimacy,.of 
national liberation movements struggling to overthrow colon- 
ial regimes, especially those in pursuit of distasteful 
domestic policies. Under the pressure of the new States, 
the United Nations is gradually assuming the role of a 
quasi-parliamentary institution, whose newly created norms 
of a declaratory nature are considered as qualitatively 
binding .upen all States... ,In.this,.connection, the new 
States, with the support of the Soviet bloc of States, have 
advocated the declaration of the "principle of peaceful 


185 


co-existence" as a new international legal norm, the 


vagueness of its specific legal content notwithstanding. 


At the same time, they have insisted that non-intervention 


must be upheld as a new principle of international eye ee 


185 See,: for example, Gen. Ass. Draft Res. (A/5192, A/C6/ 
Leo0D eAy GeO). oO smandeAddseeL) 


186 peclaration on the Inadmissibility of Intervention in 
the Domestic Affairs of States and the Protection of 
their Independence and Sovereignty, G.A. Res. 2131 (XX) 
of 21 December, 1965. 
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and the use of force against States in the context of Art. 
2(4), must be prohibited. This includes all manner of 
forte ef polddticalgueconomictand)cultural, sin handling 

this problem, the Special Committee of the General Assembly, 
in its draft resolution on friendly relations among States, 
was to emphasize the grave illegal character of economic 


aggression, declaring that ' 


ables Sf orms? Ofe pressures includ 
ing those of a political and economic character, which have 
the. effect mfrthreatening «thea territorial integrity or 
political independence of any State", fall properly within 
the meaning of Erdacve tae But the admission of the legiti- 
macy of national liberation movements, particularly those 
operating: frombha;toretenm territory dn--a, manner, liable;.to 
inflict serious economic or political injury upon another 
states wivethe refunden ta «de factol,or ede,»j ure. -government., 
would appear to infringe this requirement. 

The basic purpose of the foregoing analysis has been 
first to assess empirically the role of the new States in 
international law and relations, and to evaluate the char- 
acter of the new norms purported to have been created by 
the U.N., with the consent of the new nations, and regarded 
as the only general norms of international law that are 
universally valid under contemporary conditions. A rela- 


tively detached investigation, it has been felt, calls less 
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for an approach, sometimes adopted by scholars from the 
underdeveloped world, which requires that official state- 
ments of the various countries be recited and justified. 
Quite the contrary, the object of this study has been to 
examine such official statements as critically as possible, 
and to appraise them against both the factual conditions of 
international life and the actual conformity of the new 
States to the "new rules of law". An appreciation of the 
real factors underlying the legal policy of the new States 
towards problems of international politics will enable one 
to determine whether the new norms so proposed are intended 
for all practical purposes to acquire the obligatory force 
of law, or whether they are merely formulations intended to 
provide ostensible legal justification for the pursuit of 
certain types of political, economic or ideological goals. 
If they are accepted as new universal international law, 
how much of the consensus of States do they reflect? If 
not, what are the chances of their enforcement, even on a 
purely voluntary basis by States, for the binding force of 
international law still depends to a large extent upon the 
consent, express or tacit, of States? 

What this study has revealed, so far as the attitude 
of the new States to the existing international law is 


concerned, is a pattern of ambivalence and at times incon- 
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regarding certain established rules of inter- 
national law. They appear inclined to accept more readily 
those traditional rules which conform to their interest 
without, a*plea”of lack”of “consent. * Such rules “include 
sovereignty, equality, self-defence, and territorial 
yurisdiction.” Those which are not in accord with their 
national interests are immediately rejected and replaced 
with new ones, the content of which may not necessarily 
accord with the interest of other, especially the older, 
States. Under these circumstances, it would appear that 
the only valid propositions that can be advanced are that 
the new States' challenge of the universality of the old 
norms of international law is in reality a challenge of the 
interpretation of those norms; the new States' approach to 
international law reflects a conflict of economic and poli- 
treat sintceres ts; “whiter "in turn condition thelr foreign 
policies; by seeking to enact new rules of law, the new 
States are engaged in the traditional game of international 
politics, attempting to protect-and advance their interests 
in a manner commensurate with the means at their disposal. 
They have thus attempted to erect into law concepts which 
are likely to afford them the desired protection against 
the encroachments of the more powerful States. In the pur- 


suit. of their political, economic or ideological objectives, 





188 see Dugard, "The Organization of African Unity and 
Colon ald 6 tial Omir Gc o)ien (1967) py lols 


aor 





} 


-1sint to ealoz beretidesee atettes gubbisger 88! otonetate 
yitbse1 stom 32q5998 02 bsatfont teeqqe\ ysiT «wel Lenoksan 


teexeint sheds o3 mtotaen dotiw eatin dsnolstbesz? saond 


= 


ehulodt esfux dove .iaseneo 26 dost te ssiq #« duoniiv 
fetrosixyiss bos ,sonsisb-tisea ,ytidesps ,yiagteztavos 
xtéda dsiw Peters nt son sts. doidw seodT solsotbatsyt 
bessiqes bus bejoste: yistatbemml s1p sdeersaat Legokiar 
gilzs¢esoen ton vsm dotdw to 3nstacs sd3 ,sene wen dity 
.t35Ifo0 edt yilstosqas ,.1z1sito te testesat eft datw brsao8 
teria tesqqs bluow 3t ,esonstemysats seats asbaU .segade 
jedi sts beonsvbs 9d aso jed+ enobtabaogonq Bbiisy ylae) sis 
Hblo sds to seyihui wean edi to sgaelisds ‘sstes2 wea odd 
sd3 to ggasiisds s ysilest at et wel Llanoksentadat Yo. emtosg 
03 fosotqqs ‘asjsi2 wena sdt jemton seods to molbssiexqdesak 
-tlog bas,otmotoss to jotfiitaeo & atoslisx weil Isaotianzedat 
fgisi1ot sisd3 motitbnos atus ab datdw ,esesteant Leos? 
won sf3 wel to asiut wen j3osn5 of gatdese yd 7 esiotiog 
fsnotienzeint to smsg l[snotitbhs13 sAé2 at bogegas 9t8 892812 | 
etesretat tions sonsybs bas 39s20%q o2 gafseenses ssolitiog 
+teaoqatb mies 15 amssu sdt diiw stexswencemmos zanceaa 6 at 


doidw aiqsartos ies ojat tosx9 oF besqmasaa auds eved yadT 
; iene eienay bstiesb of] medida btotia 03, eloake bint 


Eat ee Nee — 





105 


they have put great reliance upon the "new legal norms", 
emphasizing justice as the sole end of international law, 
and morality as its only basis. Thus, like the old States, 
the new ones have employed international law as a basic 
instrument of foreign policy, elther of co-operation or of 
conflict. The invocation of a given legal formula becomes 
determined by the character of the specific ideological 

or political. struggle under given conditions. But even if 
it could be argued that the new legal proposals, particularly 
those declared by the General Assembly of the United Nations 
aeelegesterenda, will; by an evolutionary ae be trans- 
mutted into binding legal obligations, pragmatic considera- 
LLOUsmOLsecComomic and social Igferas welleas of inter— 
national relations, have made it inevitable, so far, for 

the new States to work largely within the framework of the 


Sxistincmlawn seOliltics  issstill (the-art) of «the possibile. 
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CHAPTER IIL 


THE CONCEPT AND THEORY OF STATE SUCCESSION 


1, the Concept of State Succession 

The problem of State succession occurs when one State 
ceases. tO Exist or, to rule in a given territory and its place 
is taken by another.? Thus, O'Connell describes, State succession 
as "the factual situation which arises when one State is sub- 
stituted for another in sovereignty over a given territory". 
Sir Humphrey Waldock, Special Rapporteur on the Succession of 
States and Governments in respect of treaties, in his first 
report to the International Law Commission of the United Nations, 
defined State succession as "a change in the possession of com- 
petence to conclude treaties with respect to a given territory".? 
The term "competence" rather than "sovereignty" was employed 


Since it was thought to be susceptible of covering a greater 


number of international situations, such as international man- 


i Oppenheim: Internat lonele Laws Vol.T deuSths eda ,c19 Soomipaael 57: 
Whiteman, Digest of. International Law, Vol. 2, p. 754; Baty, 
Upivieion of States: Lite kifeces ini0blieations se 9uGcrorius 
Transactions. (1923). p, 119; Castren, "Aspects recents de, la 
succeded ond Hitate, ./'S Hague Recueil 1) Qo )> pe solJsee Ot ona te 
Succession any Practicesand Theonylje24 Nordisk Tidsskriftt (1954) 
Di. Doe tA GM. Onoray.wa Success ton, d. Etatssaun Trait tess G95 8) 
Deowkot Hershey, ‘Whe Suceese ton” of ota tess 5 Ald le lie (190 1 ) 

p» 285; Vallat,."Some Aspects of the Law of State Succession", 
Alp uGLotd Us,.) ranea Gia OonsemG.b956,). peel 2 3. 


O'Connell, State Succession in Municipal Law and International 
baw, evel. UFCiD)) pares 


Sen VDOC. Ay CN ue 2eunpaca., 2Ca),  DrarteArticle 1; GAOR,, 23rd 
Saseuycuppl. ino. 9 (A/7209/ Rev. 1), (May-Ausust, 1968, p. 25. 
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dates, territories under trusteeship, protectorates, or maritime 
zones over which the coastal State may exercise limited jurisdic- 
ELon. However, in the ensuing debate’ on "State succession", 
some members of the International Law Commission expressed the 
view that the concept of "sovereignty" was indispensable to any 
definition of "State succession" since it is intended precisely 
to exclude certain situations, for instance, those resulting 
from. a military, occupation, 

For analytical purposes, a distinction must be drawn bet- 


) 


ween "succession in fact" and "succession in law",- both of 


which have a bearing upon the legal personality or the inter- 


6 


mational~identity of a State. eSuceession sin fact) (may, occur 
when the-international® identity of*a.State is affected, in whole 


or in part, through-annexation,, cession, real” union, federation, 


‘ : 7 4 ; 
dismemberment, or secession, But it may also involve evolu- 


4 GChOh eee oO rdaseses. ,eSupplegNo. 9G(A/7209/Rev.5 Ll) Sp .wa2os eee inter 
national Legal Materials (January, 1969) p. 172. 


-) Mervyn Jones, "State Succession in the Matter of Treaties", 
JAE Be YATE LOA (1947). poo sb60keWhitemanse Di testgtvolgs2eup. 75% ; 
A.P. Lester, "State Succession to Treaties in the Common- 
wealth nil 2empce Lt Qe 1 (19609 Bpas 4768 

6 


Ce Marek, ldentity and Continuity OL ptates gl fUbiac) Inter 
national Law (1968) pp.” 2-35 O3\Hershey,.“The* Success ionsof 


States” .~5 A. Jed. le (1911) pp. 285=89°3 * Oppenhedmy—-O pw Gasenns 
pewis/—etssegq.; McNair," Law of* Treaties (1961)! ppat589-933 
Onory, Op. Cit’, ny lo ebovey ppi 9-20 svilackworth, "Digestvor 
Internationals Laws tVolavilgmptio24letrascega st Penwick,iiater- 
nationale Lawe(4thy edt, hoe 65)eneg; iver 


7 Lester, Loc. CLE. Damen On 
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8 


tionary changes in the treaty-making capacity” of a State, 


which transforms it from a politically dependent status to full 


statehood. Examples are the older Dominions in the Commonwealth 


9 


of Canada, Australia, New Zealand, India and Burma. Some 


authorities see such changes as endowing a State with inter- 


10 


national personality; McNair believes that they may lead to 


bab 


international recagnition , at least to the extent that other 


States may be willing to enter into contractual relations with it. 


“Succession sin law'' vis, brought about .as ,.a+result sof the 


2 


effect of change of sovereignty in international law. Ph eat 3 ot 


8 Ibid.; O'Connell, "Independence and Succession to Treaties", 
SOUR lel 962 )ap. 89 et. seq. As McNair has- pointed ont, 
the treaty-making capacity is no longer exclusively confined 
to States, since non-State entities may possess recognized 
treaty-making competence. Law of Treaties (1961) p. 755; 


see Reparations for Injuries Suftered-=in) thesServicesot., the 
Uae baeGalkst sRep £01949) 0 ip 791 798 





9 OwConnerleyropreecitr., mM. 2eabove, Cie 2s 
10 HallpeincernacLonal: UaweCouneedian bu924) ope axle 4: 


11 McNair, The Law of -Treaties (1938) pp. 75=/6, 45025 Lawlot 
Treaties (1961) p. 6013; Schwarzenberger, International Law 
CigS/)@p. 1/7: see, alsomO0ppenheim,, op. (citiwulo oo)mwher cma 
p. 126 he emphatically states: "Through recognition only and 
exclusively a State becomesan International Person and a sub- 
jeoteofhilinternationalelaw'. “On othesdeclaratory wiew sof re- 


cognition, see Lauterpacht, Recognition in International Law 
(1947) p. 38 et. seq.;.Ti-Chiang Chen, The International Law 


ofeRecognition= Cedvib. Cy Green, 91951) op. aoget seq. 
12 succession of States automatically raises the question of 
“CD. Cthe ‘identity offthe. States (2) whether succession “in 
fact has occurred; (3) the effect in either case of such 
changes as have taken place on the obligations and rights of 
theyotacte ror states auvoived.... (Whiteman, Digest ywoVol. 2, 
p.- 754); "Without such effect there can be no succession in 
Davevem Lester uoce molt. , note oO abovegat pt 4/6. 
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of transfer of sovereignty, or of supreme power, over a territory 
from the predecessor to the successor State creates legal con- 
sequences which affect the relations between the new State and 
third States. The legal problem of State succession, then, 
relates to whether, and to what extent, these changes affect a 
State's national and international rights and obligations. 
Theoretically, the question may be posed: Do a State's inter- 
national rights and duties arising from treaties remain un- 
affected by a change of sovereignty and are automatically suc- 
ceeded to, as a matter of law, by the new entity? 

The emergence of the new States of Asia and Africa as full 
international persons since the end of the Second World War has 
raised the question whether there is automatic subrogation in 
respect of existing international treaties which were concluded 
on their behalf by the retiring imperial powers with third 
States. By subrogation, as used in this study, is meant the 
legal transfer of liabilities, or of rights and duties arising 
under treaties and other international agreements, as a consequ- 
ence of the change of territorial sovereignty. Since the new 
States have arisen out of territories which were subjected to 
the sovereignty of the metropolitan powers, and since abrupt 
discontinuity of all treaty obligations contracted by the pre- 
decessor States might well lead to a legal vacuum and serious 
confusion, there has been a revival of interest, both in diplo- 


matic circles and among, scholars, in the problem of State suc- 
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cession. A writerl3 recently observed that the new States, on 
attainment of independence, are granted recognition by the older 
members of the international community in the expectation that 
they will, in their relations with other States, observe exist- 
ing norms of customary international law. Attempts are being 
made at the reformulation of a new theory of the law of State 
succession which will reflect the current realities of the inter- 
national situation, believing that the practice of the new 
States affords a relevant pattern which should point to the 
development of new juridical doctrines.24 But, 46 <theresis 

no uniformity of State practice, there is a diversity of views 


anoneeautchonit.Leseas.tloewhateathenwlawesoLeSibate succession” otusht 
g & 


13 Krenz, "Newly Independent States and the Problem of State 


Succession’, 33 Nordisk Tidsskrift for Internl. Ret Og Jus 
Gentiumm(1963) pj...) 97% 


14 The leading exponent of this position has been Prof. D.P. 


O'Connell in many of his. works. See his two volumes on 
State Succession in Municipal Law and International Law 
(1967). Speaking earlier of the need for the automatic 
devolution of treaties in the interest of "order and inter- 
national stability", he pleaded that "The category of herit- 
able treaties must be extended beyond that of dispositive 
treaties, though clearly it comprises it" - "Independence 
and® Succéssionttoslreatics ly esSyBTysr. Ge CLl962) "pt "86 se see 
also Kenneth J. Keith, "Succession to Bilateral Treaties by 
SecedingdStates*Ss6b A TOLITLIO(1967) pFRs21Seereseqt; =in 
respect of multilateral treaties, see C.W. Jenks, "State 
Succession in Respect of Law-making Treaties", 29 B.Y.I.L. 
CLO52) 8pSPl1OSsWGtV. Uaerorest, “Towards a+Retormulation of 


the Law of State Succession", Proceedings, A.S.I.L. (1966) 
pawl03t 
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to be.1>5 The warning against hasty constructions of legal 
formulas purported to reflect the prevailing international law 


Iifes"in the fact*that "while State practice is one of the main 


15 as in the 18th and 19th centuries, controversy still remains 
between the "positivists", who favour a more general trans- 
mission'of legal rights and duties, and the "negativists", 
who maintain either that international law does not recognize 
automatic novation, except in respect of customary inter- 
national law which, nonetheless, remains autonomously binding 
upon all members of the international society, including the 
new States, or that subrogation is essentially a matter of 
policy, and hence a new State starts life with a clean slate. 


Adherents ofthe former.school of thought include. Grotius, 


Derjurenbelligac.pacis.,¢11,49 @5S5,.12; Pufendorf, Dejure 
hatuieceetegentium, Vill, l2)8So, l—5,-/=-9;. Vattel, Lesdroit 


desgeenshetsprincipesade lanloi naturelle, Vol... II, Chegl2; 
Max Huber, Die Staaten - Succession (1898); and more recently, 
OyGonnedi, Kenneth J, Keith; fandeG. Wilfred: Jenks.- Seen. 

te above tor some Of the literature.cited there. 


Those inclined to the negative view of State succession in- 


elude A.B. :Keith, :‘Theory of .State Succession (1907); Cavag- 


lieri, "Effets juridiques des changements de souverainete 
territoriales", in Revue de droit international et de legis- 
Labi LeaCONPALee-yeN-0 Lele 34)e pp P219=2482e8wsE Baas A 
Treatise on International Law (1924) pp. 114-115; A.S. Her- 
sney,-ihe*Essentiais®or TnternationalyPublicyLawmand*0rgani- 
zation M1927) app.“216528; *and@avPperlestery “State Suteession 
to Treaties in the Commonwealth", 12 I.C.L.Q. (1963) pp. 481- 


109, see aiso Cc. "Marek identity and’ Gontintityein Pubs ant. 
Law (1968) pp. > 14524; 


The majority of writers probably take an intermediate posi- 
tion, distinguishing between obligations which are locally 
connected to a State's territory and hence succeeded to ipso 
jure, and "non-localized" obligations which do not pass over 
Lobtheanew State.P* See Oppenheim,  int® Law’ (otheeds , 1955) 
pp» 158-595" McNaits “The® Law? offiremties (1961) "p. 601; 
Wheaton, Eléments#oLeln Cem@Lawi Globo) mpp ..55-35 7. Hyde jeint. 
Law, Chiefly as Interpreted and Applied by the United States 
(QnMeeVSe Sd Geo. sve vole Gat pase s56re and Wolk 247 predss9s 
Schwarzenberger, International Law, I, (1957) pp. 166, 174; 
MahtalsOf Int. LaweGSthyedsyolg967)+ppi?87-88s Brierlyy* The 
Liew ofteNationsa (6th Sdgerd968) tpreis2betstseg. 
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sources4oreinternationalylaw,..,jitolsponly nafter «a reasonably 


uniform practice of considerable duration that rules of law 


crystallize out", 16 


The *suceession.of States is juridically «differentiated 
from the succession of governments. _/ International law is 
concerned with ,the .former, not with.the.latter,)for,.in-spite 
of changes in governmental organization, or in the constitu- 
tional structure of. a given State, the State remains the same 
subject of rights and duties under international taw.18 Nor 
does international law concern itself with the methods - legal 
or extra-constitutional -. by which the government of a particu- 


lar State comes into being. These are questions which fall with- 


16 Menai; top. teitieCloGlryp wes Iss 


17 Oppenhein, Spe Cite ep 221 33a chwargenberger y*A=Manual tof 
International Law (1967) p.. 86; Max Sorensen (ed.) Manual 
Ci Publis Intermationalilvaw C1968) pe 7291s Hall S*inter= 
Heationale law (8th vedejl1924) p. 114; Lester, “State Sucees— 
sion to Treaties in the Commonwealth", 12 I.C.L.Q. (1963) 
p. 476 et. seq.; O'Connell has:assumed the rather novel 
theoretical position of assimilating the succession of 
States with the succession of governments, arguing that a 
distinction between the two is artificial since the prede- 
cessor States in fact concluded treaties on behalf of their 
dependent territories merely as their constitutional agents, 
and hence continuity, not discontinuity, must be the rule. 
("Independence and Problems of State Succession", in William 
V. O'Brien (ed.) The New Nations in International Law and 
Diplomacy (1965) pelos tsiseqa ) hor a> criticiem or the=cons 
cept of "agency" see Lester, loc. cit., p. 488. 


18 Marek, Oparcist:. xenpl a6). abovel,| &p i814; coe the plegal, opinion 
of the Secretariat.of-.the United Nations with reference to 
the partition of India in 1947, U.N. Doc. A/5209; A/CN.4/149; 
Sl ao U YNep eDd.cni eA / Gio/.2 ee .0.c hob a 411 9.1947 for the'Opinion of 
the Legal Committee regarding future practice of the United 
Nations. 
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in the scope of municipal law, although a change of government 
by violent or revolutionary means might well induce the pursuit 
Dy that otate or one kind ‘of "international policy “rather “than 


adother =>? 


Mirus; trom Che point of view of #State “stccesston, 

it was contended by the new Soviet Government, after the Bol- 
shevik revolution of 1917, that a fundamental change in the 
political system had taken place; consequently, it did not con- 
sider itself bound by the obligations of the former government. 
But, generally speaking, it is immaterial that a government has 
estab iianteamrttsclf in Dreact GOL the consticturion, sO Lony as "iL 
Vomrileelrectilve Control =Over tie territory and population, IC 
remains bound by the acts of its predecessor. At least with 
regard to the perfunctory acts of administration, the capacities 
vested in the revolutionary regime "differ “slightly y™ir*at "all; 
PoomeunoucmveGsted ii tie de s,;UuLe repime, tre principal dtirerenee 
would appear to lie in respect of the extra-territorial opera- 
tion of ®the acts of the” rebel” regime,  It"is; "therefore, possibile 
to Maintain, that’ acte* perfunctonily  donesineathe normal”™routine of 
governmental administration by a rebel regime are valid and 
binding upon the successor Government. This position was con- 


firmed in the Tinoco Arbitration, 1923.29 General Tinoco over- 


19 The repudiation by the new Soviet Government of the debts 
ofsthe Czanrist seregime,inJ1918sis.a_casesin« point, although 
this would generally be in violation of international law, 
particularly where no measure of compensation is made. See, 
Gpon, sOUppenlcim, sOpam Close. L245. 1s c2h 


20 Tinoco Arbitration CLO SMR LG Acar, yOLee 2, pe 909; 18 
AMDRE Seat (b924 ep vebaes 
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threw the Government of Costa Rica in 1917 and established a new 
constitution. However, in 1919 his government fell and the old 
constitution was restored. The restored Government enacted 
legislation nullifying all contracts made by the executive 
during the revolutionary Tinoco regime and certain currency 
issues and decrees. Among those affected by this legislation 
were the Central Costa Rica Petroleum Company which had received 
an oil concession from Tinoco, and the Royal Bank of Canada 
which was creditor of Costa Rica in Costa Rican currency. As 

a consequence of the claims of these two companies, Great Brit- 
ain, which had not recognized the Tinoco regime, submitted the 
matterstolthelarbitrationwotiChieftdusticesTaft; as; theysole 
arbitrator. 

Great Britain contended that the Tinoco Government was the 
only Government in Costa Rica when the liabilities were created, 
and that its acts could not therefore be repudiated. Costa 
Rica argued that the Tinoco Government was not a government in 
internaétionalylawsgecither(derfacto(oredesjure and that dts acts 
were void in Costa Rican law. It further contended that since 
Great Britain had not recognized the regime, it was therefore 
estopped from pursuing its ciaims. 

The arbitrator, however, held that as a question of fact 
the Tinoco Government was the government of Costa Rica. Re- 
cognition, while it might be declaratory of this fact, was not 
aeprecond tion Otsit weunemvalldi ty ofthe acts of that Govern- 
ment are to be assessed by reference to that Government's law 


Bnd nocethat Of its predecessor. In the opinion of-the arbit- 
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rator, the concessionary contract remained binding on Costa 
Rica regardless of whether or not the revolutionary Government 
was recognized by Great Britain. 

On the other hand, where the struggle for power leads to 
the control of different parts of the same country by the two 
contending factions, the faction which survives as the govern- 
ment will be responsible only for such acts of the other as 
areyofsansadministrative, as.distinct._from apolitical, 
character; that is such acts as would normally be expected 
to occur in the routine, impersonal conduct of public admin- 
istration. This principle was upheld in, U.S. (George W. 
Hopkins claim) v. United Mexican States (1926).21 lav this 
case, the Huerta Revolutionary Government of Mexico, which the 
United States did not recognize, had sold postal money orders 
to Hopkins, a citizen of the United States. The successor 
Government in Mexico refused to honour the postal orders. 
Nevertheless, the Commissioners, drawing a distinction between 
acts,ot.cimpersonal ,ordinary administration. and, acts, of 
"personal" extraordinary character performed by unrecognized 
governments, refused to entertain the view that the issue of 
the money orders was an act personal to the revolutionary re- 
gime, and hence not binding upon the State of Mexico. On the 
contrary, they held that the issue of the money orders, though 


by "a local de facto government", constituted an impersonal 


21 y.s. (George W. Hopkins) v. United Mexican States (1926) 
RT eAy Are Vole iene len tone Js 1. meno.) Wb. L608 
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act of administration attributable to the State; consequently, 
it was binding upon Mexico. 

It should, perhaps, be pointed out that the succession of 
a legitimate government to a suppressed rebel government may 
possess features, under certain circumstances, more akin to 


22 But the 


a succession of States than that of Governments. 
degree to which it may be willing to assume the obligations 

or liabilities of the suppressed regime may well depend upon 
the extent of authority exercised by the revolutionary group, 
and the nature of the obligations incurred. If, on the other 
hand, the rebel group succeeds in establishing itself as the 
de jure government, "the personality of the rebel body merges, 
Wnonsatepudtimate success ,awithsthateof.therStateiwhichyit 


23 lt would seemy that thessituation would 


comes to represent". 
be governed by the applicable principles of succession of 
governments. It is generally agreed, however, that in so far 
as the personal or strictly political acts of the old regime 
are concerned, the new Government remains free from the rights 
and obligations flowing from them. But, in the last analysis, 
Zt isyuotacourseyewtthin the discretionvofethe successful 


government to grant recognition as it may please to the per- 


sonal acts of the ousted government. 


22 Chen, The International Law of Recognition (ed., L.C. Green, 
Ae Vay Pyeire  Sieaen 


23 PpLaP Sep. 95277 RSilvanie, “Responsibility of Statessior 
R@beSbitinaureent Governments, 33°A.J:2sL. (1939) pp. 777-90. 
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Military occupation of a foreign State poses a somewhat 
arererent proplem-.~ In international law, military occupation 
involves no transfer of sovereignty, but the military occu- 
pant acquires certain rights and becomes subject to certain 
duties. “Quite*™naturally> "the initial reaction of a. restored 
sovereign might be to regard all the acts, in his absence, 
of the aggressor as null and void. Nevertheless, it is open 
to him, if°he so wishes, to ‘recognize the continued validity 
of the law of the military occupant, although he may not, 
HiGQULGeheebe i1nctined-tO treat such atts as invalid, consider 
"as acts of treason actions taken by the inhabitants of the 
territory in compliance with regulations properly issued by 
the occupant". 24 Buc, tn sO tat as property acquired spy stue 
military occupant, or by a local puppet government set up by 
Etewoccupant, 10 a-foreign Country is Concerned, It would 
appear that such property can be recovered by the restored 
Government by virtue of its right as the successor of the occu- 
pant, or of the puppet regime. Thus, during the Second World 
War, when the Japanese conquered the Philippines, they set 
up a puppet regime under their protectorate in 1944. During 
the puppet regime, a building owned by a Japanese citizen was 
sold by him to the puppet government for use as an Embassy in 


Japan... However,..on the liberation of the Philippines by the 


24 Green, "Malaya/Singapore/Malaysia: Comments on State Com- 
petence, Succession and Continuity", 4 Canadian Ybk. Inter- 
national Law (1966) p. 5. See also S.K. Das, Japanese 


Occupation and Ex Post Facto Legislation in Malaya 
CSitigapoce .21959) "C5, 
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United States forces, the restored Philippine Commonwealth 
Government was re-invested with governmental authority. The 
present Philippine Government in 1951 claimed title to the 
property as successor to the puppet regime.7> 
As regards succession to treaties in the event of a 
change of government, the general position appears to have 
been expressed in the Convention on Treaties adopted in 1928 
at the Sixth International Conference of American States held 
atsHavyanaye Ltrypnhovidedithateltirneaties shall continue in 
effect .even.though,.the,internal,constitution, of.»the contract-= 
ing States has been modified" and that "if the organization 
of the State should be changed in such a manner as to render 
impossible the execution of treaties, because of division of 
territory or other like reasons, treaties shall be adapted to 


26 


the new conditions". Similarly, Article 24 of .the Harvard 


Research Draft Convention on the Law of Treaties“/ 


stipulated 
that "unless otherwise provided in the treaty itself, the 
obligations of a State under a treaty are not affected by any 
change in its governmental organization or its constitutional 
system". 


Again, this principle was more emphatically embodied in 


the 1959 draft code on the Law of Treaties prepared by the 


25 Whiteman, Digest, Vol. 2; 5p. 9769. 


26 article 11 of the text of the convention, Hudson, Inter- 
national Lepislatton,. Vol 4 4), pp.) 23)78=2:385). 
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International Law Commission. It states: 
Chyelie rien tagandgoblicationseprovidedsior "in ethestreaty. 
attach to the parties to it as States, irrespective of 
thepparticularsionmeorsimethodsof its «conclusion. ~The 
Government or administration of the State for the time 
being, (irrespective jof -thescharacter ofits origin, .or 
of whether it came into power before or after the con- 
clusion of the treaty, acts as the agent of a State to 
carry the treaty out, or to claim rights and benefits 
under it, as the case may be, and is bound or entitled 
according ly, 
(2) In consequence, the treaty obligation, once assumed 
by or on behalf of the State, is not affected, in respect 
CteLue international validity or operative force, by any 
of the following circumstances: 


(a) That there has been a change of goueranens orgregime 
iieanyeastvabeaparty to the treaty...2 


The above position would seem to follow from the general 
pranciple that changes of: a constitutional - or for that 
NabeommOtmanmiunconsts lLutLional -s charactersdao not affect, the 
international personality or the legal identity of the State. 

Since the question of succession in international law 
turns, in the ultimate analysis, uponthe international identity 
of the State, a distinction is made between "universal" succes- 
sion.and "partial" succession, based upon the extent to which 
the legal personality of the State is affected.*? Succession 
is said to be "total" or "universal" where change of soverei- 
gnty results in the complete extinction of the international 


personality. of-the State. Thus the State not only loses its 





28 article 6PBCHRSTI MSI nivcre Yearbook, Vols 2; °1959, p. 43. 


29 W.E. Helier tocernatlona Lalawe GS.C Hae G1. cyut.9.2.4,).0, Ductandledect, $ 


McNair, Law of Treaties (1961) p. 590. 
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international. identity, but its -legal. order is rendered in- 


effective. 29 


In that. case - i.e., of "universal" succession - 
there cannot be a transmission to the successor State of 
political rights and obligations under international treaties, 
except such as may be acquired by devolution.31 As indicated 
earlier, political treaties are in any event regarded as bind- 
ing only as between the parties. But rights and duties of a 
local character are considered generally transmissible. 32 
"Partial" succession is a consequence of territorial 
changes, whether by accretion or reduction of territory. While 
such changes may have legal effects, they do not, as a rule, 
atfectsthe -tegal+identity *of*the State, for “they imtsit iat 
least "leave a part of the territory which can be recognized 
as an essential portion of the old State".34 If the inter- 
national personality of the State is not completely destroyed, 
then the predecessor State will continue to bear its inter- 
national rights and obligations, except in so far as those 


rights and duties may be modified by such territorial mutations 


as have occurred. Thus, under partial succession, treaties 


AM, 


Marekjvidentity and Continuity of States in Public  Inter- 
national Law (1968) pp. 4-9. . . 
31 O Connell Intetnationalsilaw., Vol... ly (196o) sip. Z4 


32 McNair, Law of Treaties (1961) p. 601; O'Connell, The Law 
ofaStateseSuccession) (1956) p. 15. 


33 O'Connell, Ibid.; Kunz, The Changing Law of Nations (1968) 


pp. 285-294. 


34 Whiteman, Digest, Vol. 2, p. 7/59. 
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creating localized obligations are believed to pass to the 
success ores taite,* but® thes Stateiditself is’ under no obligation 
to abide by treaties of a political nature. > 

The absence, however, of a general rule of State succes- 
sion in international law has given rise to competing schools 
of doctrinal thought. It is, perhaps, apposite to examine 
briefly the general theoretical position of the law of State 


succession in order that the current attitudes of-the new 


States may fruitfully be assessed against it. 


2. The Theories of State Succession 

It is a well established principle of international law 
that a new State is bound by the existing rules of customary 
international law. 2°. Thus, initially its rights and obliga- 


tions will be derived exclusively from customary international 


Ju 


law Beyond this, there is little agreement either in theory 


38 


orhdin practice as to the extent to which a new State may 


35 Charles de Viss.chetywlheory and Reality in Public inter- 


national Law (rev. ed., 1968) pp. 179-180. 


36 Oppenhein, Oper Cottam im CLI Dp. Lose Jienke aa OC amsCiates, 
icaboverat p. 207s “Sorensen, «loc. Cit... 07 Li/gabove sp.eeZoor 














37 Whiteman, II Digest (1963) p. 754. 


38", 1a scrutiny of the practice of States after the Napoleo- 
nic Wars and since 1914 shows convincingly that no new gen- 
eral international rule... has been developed; there is 
neither an established clear usage, nor the opinio necessi- 
tatis. States have acted, and do act, in such cases less 
according to legal considerations than according to... 'the 
BMOLONCUSMpDincap lt osmouepoltt1ce ve" Kune. loc. sclt;, n. 33 
above, p. 294. 
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succeed to the rights and duties of its predecessor, or indeed 
whether the predecessor's obligations are succeeded to ipso 
jure. Theoretical propositions regarding State succession 
have, in specific historical periods, been enormously influ- 
enced by prevailing political philosophies and the attitudes 
of governments. 22 

During the nineteenth century the stage was dominated by 
the theory of universal succession which maintained that all 
treaties of the predecessor State devolve upon the successor. 
Riere ¢ishlittleadoubt jthatrthis retheory. was imotivated *by =the 
constant changes of boundaries in Europe as a result of wars, 


40 Continental writers, such as 


or independence movements. 
de Martens, remained the leading exponents of the universal 
succession theory. They based their appeal upon the Roman 

law notion of succession upon death (hereditas jacens), which 
the classical writers - Grotius, +1 Pufendorf, ?2 and de Vattel43 


- had already imported into international law. Their basic 


thesis was that all treaties of the predecessor State devolve 


39 O'Connell, "Independence and Succession to Treaties", 38 
Bevin (1962), pica, 


40 E.g., The Napoleonic Wars; the Unification of Germany; the 
Untli-catton—of—ftaly;"Disintegration of the Ottoman Empires 
the Independence of Greece. 


41 De Jure Belli ac Pacis, bk II, Chs. 9, 10 (Carnegie Classics 
of Int. Law Trans. 19:25). 


42 De Jure Naturae et Gentoum, bk il, aChae oo) cec. 66 -GOarnegie 
Cage. ieee fof. Init StL awe avatiey,, £193'4))s, 


43 Le Droit des Gene, bh iuewch te, (CarneglenGlassics of Int. 
Law Trans. 1916). 
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by virtue of the continuity of the legal personality of the 
extinguished State. This implied that the legal personality 
of the State could never be completely destroyed, since it 
was the crucial element of the estate itself. All the legal 
rights and obligations attaching to the estate were then re- 
garded as incidental to this personality, and hence must pass 
ipso jure.“ Since the personality of the State was immutable, 
irrespective of changes in the identity of its agents, neither 
revolution nor cession of territory, it was believed, could 
affect the fundamental character - the basic constancy - of 
that personality. Rights and obligations flowing from it were 
identified with "absolute natural rights" and as such were in 
themselves constant.4° Acts, however, of a ruler in his per- 
sonal or private capacity lapse upon his death or expulsion. 
On the other hand, those acts committed by him in his public 
capacity, i.e., acts which are impersonal in ‘character and are 
related directly to the realm, remain binding upon his 
successor. 

This classic view of State succession which probably 
reached its apogee in the second half of the nineteenth cen- 


tury, 7° reflected the,,overriding .concern, with, the protection 


a4 O'Connell, State Succession in Municipal Law _ and Internatio- 
a tlgaw Wel 2 8Gli9:617 ity Mundi: 


45 Ipid. 





46 Sediawe @.2., “Fs de Mantenew lraite de droit international, 
Voll CLOb Ss) spams Obme Lomo edwsiMax Huber, Die iStaaten- 
Succession (1898) p. 61 et. seq. 
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of private (particularly acquired) rights. The effect of this 
doctrine, though far-reaching in municipal law, 47 remained 
somewhat limited in international law. In any event, under 
the turbulent political conditions of this period in Europe, 
during which the characteristic form of: succession was that 
resulting either from annexation or cession of territory, the 
debate focused on whether or not a conqueror should succeed 


to the debts of the subjugated territory. +8 


Max Huber, “9 


who probably was the most influential ad- 
vocate of the universal succession theory during the second 
half of the nineteenth century, based his analysis upon socio- 
logical grounds, and maintained that in the case of a State 
coming into existence by secession or separation from the 
parent State, it remained bound by all treaties of the parent 
State, including commercial and capitulation treaties. The 
only exceptions were treaty obligations of an explicitly pol- 
itical character, such as alliances and guarantees. He further 
adopted*thée radié¢al position that, in principle, treaty obli- 


gations subsist even in cases of conquests. 


=f As regards the problem of State succession in general, Pro- 


fessor O'Connell confesses that an "analysis of the matter 
discloses that international law plays a very restricted 
role in the matter except with respect to treaties, inter- 
national claims and protection of foreign investment" - 


State Succession in Municipal Law _and International Law, I, 
ESR See BG le, 


48 S465 "6.g,., H.Hs Feitchenfeld, Pubiice Debts and State Succes- 
sion (1951) ‘psGs5.ctugseg: 


49 Huberyeup Clin, pp. il36—154; Jenks, iloc. cit., p. 113; 
G1Gonuned., sibid., op.n9=—13., 
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Nevertheless, it is interesting to note that as a Judge 
of the Permanent Court of International Justice, Huber's 
WUuGlLciLaleatti tude did mot quite bear out his theoretical views 
with respect to the binding character of .treaty obligations, 
He seemed to recognize that the requirements of a State's 
safety and security as well as the general welfare of its 
population may render it impossible for it to fulfil any 
treaty obligation she may have incurred. For it is generally 
Serrecauthatait 18evwLthin thes discretion of the State.to- adopt, 
whenever its safety and security are threatened, such extra- 
ordinary measures (including the violation of treaty provis- 
ions) as are deemed essential to avert the danger. Thus in 
the Wimbledon case (1923) both Judges Huber and Anzilloti in 
their joint dissenting opinion made the following reservation 
regarding Germany's obligation under the Treaty of Versailles 
with regard to the international status of the Kiel Canal: 

The right of a State to adopt the course which it 

considers best suited to the exigencies of its security 

and to the maintenance of its integrity is so essential 


a=right™that,-in-case of doubt "treaty? stipulations 
cannot be interpreted as limiting it, even though these 
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BLIDULaECLOUuS. do not Conflict with such: an interpretation. 9 
The development of the negativist theory of State succes- 


sion represented a reaction against the universal succession 


theory. Arthur B. Keith in his Theory of State Succession 
with Special Reference to English and Colonial Law, published 


in 1907, posited the thesis that no treaties are inherited by 
EmMCOUNGUCTOLR OL cessionaryi state, vue that all’ the latter's 
treaties are extended over the conquered or ceded territory.-1 
He argued that all available evidence was against succession, 
except in cases involving treaties of navigation and railways 
which are usually succeeded to tacitly or informally through 
exchange of notes because they are of advantage to the parties 
concerned. But it should be noted that, writing as an’ Imper- 


ial lawyer, Keith's theoretical position appeared to be largely 


90 The Wimbledon. P.C.1I.J. (1923) Dissenting Opinion by 

Atet1 Ot ti and* Huber,” SS Teaser Orepenleyee Dees 

As regards the element of mutuality as the basis of 
binding treaty obligations between States, the Franco- 
Venezuelan Mixed Claims Commission (1902) stated: "A treaty 
is a solemn compact between nations.... To be valid, it 
imports a mutual assent, and in order that there may be 
such mutual assent there must be a similar understanding 
of the several matters involved. It can never be what 
one party understands, but it always must be what both 
parties understood to be the matters agreed upon and what 
in fact was the agreement of the parties concerning the 
matiterss uur Maninateease. (1905) ,avgackson HiwRadeton, and 


W.T.S. Doyle: Report of French-Venezuelan Mixed Claims 
Commisastongort 1902, Washington, L906; 0p, 44 atepsf73. 


This statement illustrates the enormity of the problem 


which the theory of universal succession may pose to the 
successor: State. 


a1 Keith, The Theory of State Succession (1907) pp. 17-20. 
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influenced by the -.officital views of the British Government.>2 
On the other hand, Arrigo Cavaglieri-? acknowledged that 
successor States have often accepted the treaty obligations 
of the predecessor States, but maintained that such succes- 
sion was purely voluntary and based "on grounds of equity, 


convenience, or political interest".4 


He saw such voluntary 
acceptance as creating a new legal relationship between the 
successor State and the third party,-> which may possess the 
same content but its legal character may be different from 


that of the extinguished State. A.S. Hershey-© and Charles 


G. Fenwick?’ also appear inclined to the view that there is no 


52 See;re.g.,ethe Law Officers' Opinion of February: 11, 1901, 


on the fate of South African Treaties after Britain's anne- 
xation of the South African Republic in 1900. F.0O. Confi- 
dential Paper (7763) No. 30; also the judgment in West 


Rand wGentwe beGolbdiMinin stCocasvelihbe: King o¢1905)s12 KaBia 391. 





33 Cavaglieri, "Effets juridiques des changements de souve- 


reinete *“terriftorfales'’S Revue@de “droit “titernatioval *et "de 


legislation comparee, Vol. 15 (1934) pp. 219-248. 


Tomiie ey ee ee 


55 Ibid., p. 225. 

Earlier, in 1929 he asserted in reference to a con- 
quering State that since it possesses sovereign power and 
unfettered independence, there is no rule of law which 
obliges it to assume the legal consequences of the acts of 
its predecessor. "Regles generales du droit’ de la paix", 
20 Hague. Recuct! (1929) po 378; usce also his Levon. sso 
batwatrenmdenls [ietitutede droat interuattonel (1932) 
pp. 191-194. 


JOS; Hershey, The Essentials of International Public Law 
and Organization (1927) pp. 216-228. 


27 Charles G. Fenwick Untermacional, Law Cl96o) ‘pp. L73-175. 
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obligatory rule of law which requires the successor State to 
take upon itself the juridical consequences of the acts of the 
predecessor State. 

The two extreme positions exemplified by the positivists 
and the negativists do not reflect the views of the majority 
of writers on the subject. Nor do they present a strictly 
accurate picture of the practice of States. While, on the 
one hand, the existence in international law of the notion of 
automatic and absolute subrogation has not been acknowledged, 


it is, on the other hand, generally accepted that certain 


treaty obligations may well devolve upon the successor State,-® 


There is, however, no agreement as regards the criteria of de- 
volution. The traditional position of the law, it would 
appear, has been expressed by McNair as follows: 


oe newly established States which do not result from a 
political dismemberment and cannot fairly be said to 
involve political continuity with any predecessor, start 
with a clean slate in the matter of treaty obligations, 
save in so far as obligations may be accepted by them in 
return for the grant -of recognition to, them-or for other 
reasons, and except as regards the purely local or 'real' 
obligations of the State formerly exercising sovereignty 
over the territory of the new State.°9 


38 Haskwerth, DigestspVode lipppee540 ef. sequytillwepeels4, 
et. seq.; Udina, "La succession des etats quant aux obliga- 
tions internationales autres que le dettes publiques", 44 
HaguesRecuer.!) (L933) spp. 9000),1109/. 4/l5— 0 Mervyn Oued, 
HOce cit. . Depo sabove so. 3 /4s de VibSsChe rt ai pie Cult wen. 

29 above, p. 179; Schwarzenberger, I International Law 
CT957)7-ps Loo; Oppenheim, ieinternattonarnaw (1955) 


Dv 105 60. seq. 








99 McNair, The Law of Treaties (1961) p. 601. 
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60 and Lariviere®l had admitted 


As long ago as 1892, Kiatibian 
succession in respect of some categories of treaty obligations. 
But while Kiatibian maintained that only localized treaties 
and debts survive, Lariviere argued that in order to consider 
any treaty to have survived, it is essential first to determine 
the objective of the treaty in question since the nature and 
GrPrect@or cditterent=treaties cannot “berthe*same.” He held* that 
those treaties whose purpose could no longer be fulfilled must 
be considered to have lapsed; substitution was possible only 
where ‘the objective of the treaty could be fulfilled by the 
successor State. In this sense, obligations flowing from 
multilateral instruments survive, since, in Lariviere's view, 
they @arespoesessed@of the "character of *general”utility":* For 
Udina, the localization of the treaty was essential to its 
survival. °2 

On the other hand, Herbert A. Wilkinson, °? basing his 
formulation upon the practice of the United States, postu- 


lated succession to treaty obligations solely upon the capa- 


city of the State undergoing change of sovereignty to fulfil 


60 Kiatibian, Consequences juridiques des transformations 
territoriales des stats fsuneles ferattes 461892) eect ted in 


detikarg gona acd-t.), 0k a (09S 2) pe Bl 


61 Lariviere, Des consequences des transformations territori- 


ales des Etats sur les traites anterieu res (1892) (cited 
iran kisses diet)e 


62 Udina, Op. cle., Umi above, Pp. OOo Vet, seq. 


63 Wilkinson, The American Doctrine of State Succession (1934) 
Ahold ee 
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such obligations. Asserting that the burdens must go with the 
benefits, the principle seeks to base succession upon proof 


that the people or the territory had actually benefited from 


64 


thesapplication of the treaty vin,question. A further dis- 


tinction is made by Wilkinson between "political" and "civil" 
treaties. While the former is subject to abrogation by the 
successor State, the latter, which comprise conventions of 


a commercial, legal, or economic character, are heritable. 


i] 


S.B. Crandall also agrees that "a State formed by separation 


from another, whether the personality of the original State 
still exists or is completely lost by disintegration, succeeds 


to such treaty burdens of the parent State as are permanent 


and attached fo the territory embraced in the new State..,''0° 


There is a further division of opinion to be found among 


Latin American jurists on the principle of State succession. 


On the one hand, some writers, including Antokoletz, °® 


67 68 69 


2 
Accidly; Ursua, Costa and Sierra, 9 hold that a new 


64 thid., p. 123. 





65 Crandall, Treaties: Their Making and Enforcement (2nd ed., 
L916) ape 343.4. 

66 Antokoletz, Tratado de Derecho internacional publico, Vol. 
DPEGIS Zoey epanra tA195% 

PE Gah Accioly, Direito internacional publicow Vol. sly (ist 
Gay, "L9S5) paurase -2ucmande 2405 ¢ 

68 Ursua, Derecho internacional publico (1938) p. 274. 

69 


Podesta Cost, Manual de Derecho internacional publico (1947) 
paras. 52-53. 


70 Sierra, Tratado de Derecho internacional publico (1947) p. 126. 
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State starts life with a clean slate, and remains completely 
free from any obligations under treaties concluded by its pre- 
decessortesed0nithetother*hand, %a, small group" of jurists/1 accept 
that succession is necessary in certain cases, particularly 
with reference to multilateral conventions of an administrative, 
economic and social nature. Here again, Latin American atti- 
tude to the law of State succession can be explained less on 


the basis of juristic propositons than in terms of the general 


politicaltandsécénomice#historys#ofi that région,’ 


71 Bello, Principlos da aqerecno internacional C1933)" ™ Calvo, 
Le Droit international theorique et Pratique, Vol. 1 (5th 


ed., 1896); Bustamente, Derecho internacional publico, 
Vowel ble (1936 a 


72 CE. Soviet attitude towards succession problem. There 
seems to be no agreement even among Soviet writers on the 
question. ,F.4. Kozhevnikov, for instance, maintains that 
the October Revolution created no new subject of inter- 
national law and that Russia and the Soviet Union are one 
and the same person in international law. On the contrary, 
Professor Krylov takes the view that there is no general 
succession when a State of one historical type takes the 
place .of.a State.of another type. Thus, the Soviet Stare, 
as distinct from the Russian Empire, is qualitatively a 


new subject of internatienal law. This latter view confirms 
the official Soviet position at the Genoa Economic Confer- 
ence held in April, 1922) “Toma, Soviet Attitude slowards 


thetAcquisition ofshervitorialecovereignutyainmetheeaAntamtic , 
SU shell LOO) Pp. OLl-Glo. SéG-also0 Harvard neseancn 
Draft. Convention on’ the Law’ ofesines tie6—40.29 0A. deel 5) , 
StipprémentS*pe 1052 -"oTiver Pyar liseitzyn, “Recentecovset 
ELceacanure "on *Luternetilonal  Lawete le allel COaimolla vl cma d 


East European Review (1952) p. 268. 


The-current-Soviet.position, inovlewsor iterstatus as’ a 
world power, seems to have been modified. While still 
admitting that "the question of the cessation or continu- 
ancésofetreaty sobligations for a new State’is a,matter,of 

its sovereign rights", it maintains that "the treaties of 

the former State continue to be binding (continued on p. 132) 
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a Contemporary Trends in State Succession Theory 


Lack of consensus on the legal rules of subrogation during 
the nineteenth and the first half of the twentieth centuries 
has not deterred contemporary legal scholars from attempting 
to formulate a general principle of State succession. Pro- 
fessor O'Connell in his monumental works, 73 takes the more or 


less categorical view that "succession rather than non-succes- 


74 


sion should be the rule". Basing his contention on "the 


localization of treaties by specific act" and "the autonomous 
administrative character of the territories that makes for 
legal continuity upon independence", he argues that neither 
the traditional distinction between "personal" and "disposi- 


tive" treaties, nor that between State succession and govern- 


72 (continued) 
on a State of a new historical type onlyincases when, first- 
ly, the new State makes an official statement to this 
effect and, secondly, if there is no explicit statement 
regarding non-recognition or annulment of the treaty (tacit 
atpicmation)' -— (Cinternational Law: A lextbookstorsuse in 
Law Schools, published under the auspices of the Academy 
ef Sciences ofsthe U.S.S:iR.,, Institute of Law and State, 
Moscow _¢i961) p. 126). 


73 See, for example, State Succession in Municipal Law and 


MroeemmatrLond: baw, av Ous (Loy ee whichmias 6) tOman vary, 
large extent, superseded his The Law of State Succession 
(1956); “Independence and Succession to Treaties", 38 
Betelel.s eCL962)° =Statessuccessionu andy eroptlemsmouelreaty 
Interpretation; S8eAvIel. lL.) GlLI64)s Ss Independence and 
Problems of State Succession", in William V. O'Brien (ed.), 


The New Nations in International Law and Diplomacy (1965) 
peg tary | PAS 


ne "Independence and Problems of State Succession", Ibid., 
pp. 21, 25; "Independence and Succession to Treaties’, 38 
Beveiwte | Clo 62) mp paws 60. 
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mental succession is any longer relevant under contemporary 
conditions. C. Wilfred Jenks, in an impassioned article with 
reference to multilateral treaties, criticizes "the rationale 
of the rule that treaty obligations do not pass to a succes- 
sor State" as having "no application to obligations under 
multipartite instruments of a legislative character"./> On 
the other hand, he recognizes that "the extent to which treaty 
obligations are binding upon successor States... involves 
complex and in some respects controversial questionsits’° But, 
although he admits that the law of State succession is still 
"fluid", and that "the whole problem must constantly be en- 
visaged in the broadest political perspective in such a man- 
ner as to ensure that the psychology of newly-acquired inde- 
pendence and respect for generally accepted law are reconciled 


on a basis which contributes to the long-term integration of 


an effective international community..."// he rejects the 


ie Jenks, "State Succession in Respect of Law Making Treaties", 


29OB,8%. b.L4961952) p. 142; The Common Law of:Mankind, (1958) 
pp. 93-96, 


76 The Common Law of Mankind (1958) p. 94. 


77 “State Succession in Respect of Law-Making Treaties", loc. 
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clean slate rule and pleads that "law-making" treaties’® be 


regarded as surviving changes of sovereignty. 


ql? 80 


Daniel Marchan and S.K. Agrawala pointntogthe 


growing need for succession by new States to multilateral 
conventions of a humanitarian character. On the other hand, 
Kenneth J. Keith, ®1 writing on "succession to bilateral 
treaties by seceding States", reaches the conclusion that 

the positive practice of the new States with respect to bi- 
daberalsgtreatieseprovidesgevidence ofy,the°éxiatence of,<opinio 
juris, and hence "a general rule of law" regarding the succes- 
sion of new States to bilateral treaties. He contends that 


"this succession is required, in many instances, by customary 


82 


international law". Siguiticantlysethersseat majority of 


78 professor O'Connell doubts the propriety“of the*concept of 
a "legislative" or "law-making" treaty as a basis of heri- 
tability and maintains that "the description of a multi- 
lateral treaty as ‘legislative' serves a useful purpose in 
explaining the processes of law-making on a large-scale, 
but it is misleading as a touchstone of transmissibility". 
"Independence and Succession to Treaties", 38 B.Y.I.L. 
(1962) p! 132. 


79 "State Succession and Protection of Human Rights", 8 
Journal-of@the-Int.-Gonmission of Jurists, (Summer, 1967) 
Ppp. 36-51. 


ae "State Succession and Protection of Human Rights", in 


Singhvi (ed.), Horizons of Freedom (New Delhi, 1969) 
pp. 135-160. 


81 "Succession to Bilateral Treaties by Seceding States", 
BA a LW ise (Lo Ole? Died cue OOS 


82 Ibid., pp. 522, 545. 
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the treaties cited as continuing to affect the new States 
after independence are of the character of commercial, ad- 
ministrative and humanitarian treaties, which, in any event, 
are often regarded by new States, for convenience, as continu- 
ing in force. Indeed, as early as 1953, Professor L.C. 


Green, °3 


in an important study showed that there is, for all 
practical purposes, a judicial tendency to secure some de- 
gree of continuity as far as commercial and extradition 


84 sees as one of 


treaties are concerned. Shigejiro Tabata 
the reasons for continuing to regard itself as bound by the 
treaty obligations of its predecessor, the new State's desire 
to avoid inconvenience and the creation of a complete legal 
vacuum. He suggests that this positive step is normally 
initially taken to gain time for a detailed study of the 
treaties involved, and to act as the necessity arises "to 
amend their terms in order that they may better serve the new 
situation".®8>2 It could then be inferred thatspfrombthefipocint 


of view of the new State, the time factor as well as the 


requirement of effective international intercourse, consti- 


83 "Recent Practice in the Law of Extradition", 6 Current 
Legal Problems (1953) pp. 291-296; see also his "Malaya/ 
Singapore/Malaysia: Comments on State Competence, Succes- 
sion, and, Continuity ., 4eCanadlanw.b.a t.ccuewe lo OC) pnns. 


84 Tabata, "The Independence of Singapore and Her Succession 
to the Agreement Between Japan and Malaysia for Air Ser- 


vices", 12 Japanese Ann. Intern'1 Law (1968) p. 37. 


85 tpid. 
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tutes an important element in policy decisions, upon inde- 
pendence, in respect of devolution of treaties. The position 
in customary international law is clear, since it is gener-- 
ally agreed that a new member of the international community 
is bound by existing norms of customary international law. 
The fundamental question is whether there is a legal duty 
upon a new State to succeed to the treaty rights and obliga- 
tions of its predecessor, besides those which are generally 
held to have acquired the force of custom, or those of a 
Procalitzed “character, Furthermore, if the "ctirrent "position 
of the new States with regard to commercial and other techni- 
cal treaties is regarded as evidence of the existence of "a 
general rule of law" respecting subrogation, can the new 
States be presumed to regard themselves as acting in confor- 
mity with existing legal obligations when they acknowledge 
themselves to be bound by those treaties concluded on their 
behalf by the metropolitan State which was responsible for 
their international relations? 

Neither the reaction of the new States tothe continuing 
theoretical debate, nor the extant writings of publicists 
would provide a justification for asserting that there is 


"a general rule of law" requiring a new State to succeed to 
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86 


the treaty obligations of the predecessor. Again, no cur- 


rent judicial or arbitral authority supports the contention 
that there is a general principle of. international law, be- 


sides the customary rules, which makes automatic subrogation 


87 


obligatory upon a new State. A writer®8 has, in a recent 


essay, pointed out the immense practical difficulties con- 
fronting the new States when it comes to a choice between 
the inheritance of their predecessors' treaty obligations 
through devolution agreements and the repudiation of such 
obligatsons. Ihese often arise from, their, lack.of both the 
Opportunity and the requisite resources - material and tech- 
nical - to study and compile the relevant treaties covered 


by the devolution agreements. Recognizing that the norms of 


86 Succession to technical and humanitarian multilateral 


treaties, as indicated above, has been almost universally 
accepted by the new States. Besides customary law rules 
and "localized" treaties, there seems to be some agree- 
ment regarding succession where there has been a degree of 
continuity of State identity. The argument based on estop- 
pelewould probably apply, and the principle res transit 
cum suo onere would appear to have validity in cases of 
"dispositive" treaties. But it is hard to see how these 
in themselves could furnish a basis for positing a general 
theory favouring automatic succession to treaties, whether 
of customary or of conventional origin. 


87 SAHWeb2enb Gugcige|theaieacona LilLaws) Vols le (L957) mip. 179) 
AmManual WEVInt, Lave tieed. ~) Lo6/ om pmmocoe 


88 Hugh J. Lawford, "The Practice concerning Treaty Succession 
in the Commonwealth", 5 Canadian Yearbook of Int. Law 
(1967) pp. 3-13, see particularly pp. 4-5 for the views 
of (a) the new Commonwealth countries, and (b) the British 
Government concerning its practice in transmitting treaty 
obligations to a new State 
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international law are comparatively flexible, the problems 
raised by treaty law itself complex and unresolved; and that 
the ultimate test of the cogency of a given international 
legal rule is by reference to the actual conduct or the 
DoLLecye considerations Of a specific State or group of States, 
it would appear that no useful purpose will be served by a 
purely pedantic search for rigid rules purported to reflect 
Che lex lata, 

It has been vigorously contended by a small group of 


89 that “a new state starts Jlifte with a clean’ slate so 


90 


writers 
far as the. treaties of its parent State are concerned”. 
This negative view of treaty devolution in its revived form 
has been mostly asserted against automatic inheritance of 
bilateral treaty obligations. Seeing the treaty as primarily 
BeCOuuracr. stuevy argue. that it ds) binding only between the 
parties. .Thus, Castren writes that: 


When a State is dismembered into new independent States, 
its treaties as a rule become null and void without 
descending to the new State. Treaties are generally 
personal in so far as they presuppose, in addition to 
the territory, also the existence of.a certain sovereign 
over the territory. To the succeeding States, the 
treaties coneluded by, the former State are, res,inter 
alios acta.9l 


6? BAC l Re eae MEN atc oO Diwmc RCo Ll. eles te ns "State Succes- 


sion to Treaties in the Commonwealth", 12 I1.C.L.Q. (1963); 
S. Prakash Sinha, New Nations and the Law of Nations (1967) 
pp. 69-79. 


90 Lester. loc. Clb too. 





91 Castren, "Obligations of States arising from the Dismember- 
MecteoreAnOtLherestuate yes Zaory (1951) 5p. 754. 
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On the other hand, Lester, thrusting the emphasis upon the 
international identity of the States holds that: 
A State may be dismembered so that some of its parts 
acquire a degree of international identity, but so long 
as the original State preserves its identity, treaties 
tOeWwoden ite was party will continue to be binding. 
This might be considered a little too extreme a position, 
and probably merits Jenks criticism of the negativist school 
Ser Uriaricallivrraudty: and historically. inaccurate’. Yet, 
there are some inclined to this school of thought who have 
insisted that intention or the shared expectation of the 
parties is necessary for succession to the treaty to be 
automatic.23 An appeal to the intentions, or the reasonably 


imputed expectations of the parties to an instrument as a 


criterion of succession is necessarily an appeal to the rules 


92 Pes tere state Succession cto .reaties, in the Commonweaith’ , 
Teer rt OOS ap es oles Mate Ope Glu. ,, DD. Zoe 00 
Cpcenie il. sOpen cute Ol ll ODD Je pO 20.5 





93 Lester, Ibid., p. 490; "I understand the expression "Unless 


the treaty otherwise provides", as used in the draft, to 
mean that succession to a treaty can take place only to 
the extent compatible with the intentions of the parties 
to the treaty. It does not mean that a pre-existing 
treaty can in itself impose unqualified succession, to it 
on a newly independent State". (Emphasis supplied). 
Separate comment by Professor Oliver J. Lissitzyn, Interim 


ReporLp and DratteResolutionsyor the Committee von the Suc- 
ceasiton of.New States tothe Treaties” and Certain Orner 


ObTi gations of their Predecessors, (international Law 
Association Conferencé, Buenos Aires, 1968) pp. 12-13. 





"It is not possible to consider the proposed rules as the 
statement of the international law in force (lex lata) but 
only as directives proposed de lege ferenda...." Dr. 
Javogiay &\2Zotreke Czechoslovak ‘délegate, Ibid f*pl-13% 
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of treaty interpretation. O'Connell has warned about the 
dangers inherent in this approach. First, there is the like- 
lihood that succession, in many instances, would not occur, 
and new States would be tempted to place excessive reliance 
upon "the operation of the rebus sic stantibus doctrine"?4 

as a means of repudiating treaties viewed as intolerably 
burdensome, on the pretext that, with change of sovereignty, 
the disappearance of the basic: foundation upon which the 
treaties rested had occurred. Thus, he observes that 


A treaty with elaborate machinery for performance by 

the predecessor state is not, as a pure matter of con- 
struction, susceptible of performance by its successor. 
One does not need a law of state succession at all in 
order to arrive at the conclusion that most treaties do 
not devolve upon successor states, for this, clearly, is 
a conclusion yielded by the ordinary law of treaties that 
looks to the effective fulfilment of the parties' inten- 
tions - intentions ordinarily frustrated by a change of 
sovereignty, 2° 


On the other hand, the desirability of securing succes- 
sion to treaty obligations by new States does not and cannot 
diminish the significance of the factor of the parties' in- 
tentions in determining what categories of treaties survive 


change of sovereignty. It is a basic canon of treaty law that 


94 "Independence and Problems of State Succession", in William 


V. O'Brien (ed.) The New Nations in Int. Law _and Diplomacy, 
(1965). p. 14. 


95 tbid. Earlier, O'Connell had conceded that "the effect of 
change of sovereignty on treaties is not a manifestation 
of some general principle or rule of State succession, but 
rather a matter of treaty law and interpretation". The 
ifaw “of State Succession (1956) p. 15. His present position 
reflects a drastic modification of this view. 
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for the obligations stipulated in an instrument to be per- 
formed, the parties must be able to discharge the obligations; 
to do this, the shared intentions, expectations and objectives 
of the parties must at least be ascertainable. Thus the pro- 
blem of the legal effect of changes. of circumstances - or of 
sovereignty - on treaty relations cannot be completely divor- 
ced from one of determining the intentions of the contracting 
parties, and this is essentially a problem of interpretation. ?° 
“Ounce tsuchtan intention has ‘been ascertained, “it “is-for 


97 


international law to give or to deny effect to it". ie ed's 


still an open question whether the new States fully compre- 
hend the extent of the treaty obligations of their predeces- 
sor States to which they are asked to succeed. This apparent 
lack of full knowledge of the range and nature of treaties 
entered into on their behalf by the metropolitan States led 
Professor Lawford, the Canadian Member of the International 


Law Association Committee on State succession, to remark that 


96 McNair, The Law of Treaties (1961) pp. 436-457, 511-513, 


662-664, 681-691; Brierly, The Law of Nations (6th ed. 
by Waldock, 1963) pp. 336-338; Harvard Research in Int. 
LawieLlawcot Treatied 120 sAnIy lela) (ou Dw oOo Dd GOON 


pp. LT09 /-1124 -*c.Ce Hy dey international Law Ghielhyres 


Interpreted and Applaed by the Unicedys tates sVole 2 
Clrtduwewu—eed melt) p. S20 S"Sthwarcenberger, lInter— 


Nationals Law, li, iGL95 7p SAS eRYiges. hhemblawe OLiNataons 
2ad—edis 1952) —pp1—917-918: Gordon, "The World) Court 

and the Interpretation of Constitutive Treaties", 59 

APES AL CCUINGS)E pry 794besieeltalsoS'The Special Probleme 

of Interpretation", Restatement of the Foreign Relations 
Darvetohstird! Unidited.S tateareCAm® Law *insit Heute, 1965)! p.. 467, 
Sect Lon? 9153: : 
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“much of the pressure for a ‘clear slate' doctrine concerning 
suecessionzto,treaty obligations,arises ,from,thesinabilityyof 
the newer States to be certain of the scope of the potential 
obligations involved.... A new State cannot and should not 
begboundsby,an obligation .of.which-it.has not.been,notified 
or cannot otherwise know". 28 

The foregoing analysis at least illustrates the absence 
of common understanding even among jurists of established 
international stature with respect to the formulation of 
acceptable, jurtstic criteriayfior: State succession to,inter= 
national treaties and conventions. Thus, the State Succes- 
sion Committee of the Internationai Law Association, which 
met at Buenos Aires in 1968 to discuss the problem again 
revealed wide divergence of scholarly views on what should 
be the applicable rules of law with regard to the transfer 
of treaty rights and duties to che new States on attainment 
of independence. Similar absence of consensus had featured 
the two previous conventions of l'Institut de Droit Inter- 
Bationatiene Ldgine 1932. at sOslogandseins,1934 vateParicaawhere 
the problem of succession to treaties was debated in relation 


LOmpthe subject* Etiets juridiques des changements» dersiouve- 


hS) 


Gannete territoriales”. Speaking of the "dispositive" 


98 Special Comment by Professor Hugh J. Lawford, Interim 
Report and Drait Resolution or the Committee on state 
SuCceseiton (lLilLeActGonterence, BuenossAtresi, 19060) .p. ole 
seecmatso “hie articiesin oO Canadlan=Yp or int. Law (1967) 
PDee 13. 


99 See Cavaglieri (Rapporteur) in Annuaire de l'Institut de 
Droit. international, Session de Paris) (Vole 34 (1934). 
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Treaties, wWitechearesniaertd=by tne current Droponents* Of the 
universal succession theory to be liable to automatic devolu- 
Crouse PrOLessoOrgO CoOnnelise the Rapporteur eor thet international 
Law Association State Succession Committee, records that 
"the Committee rejected the category of dispositive treaties, 199 
and does not concede that there is a category of treaties 
which are succeeded to in virtue of international law and 
irrespective of the intentions or actions of the respective 
States", 191 ; 

In view of the obvious lack of unanimity of views on the 
parteor™ lepal ™scholars™as tothe formulation” of a’ general 
rule of law respecting the succession of new States to the 
treaty obligations of their predecessors, what guidelines, 
it may be asked, does the United Nations, as a world body in 
which the new States play an active part, offer on the theore- 
tical” status” of" the law of State succession?”~” For’ the’ moment, 
a discussion of the succession of international institutions, 
as entities with some legal capacity under international law, 
bSsOULSiae che stope of this=specitic enquiry." "However, both 


the problem of the admission of new States to the membership 


ae In 1965, the Committee on State Succession of the I.L.A. 


defined dispositive treaties as treaties which “are in 

the nature of objective territorial regimes created in 

the interests of one nation or the community of nations; 
arés applied Jdocadidlygdn wirtuegoteterratoriad, appadcation 
claugéesyy (and) »touch~ ors concern, a,particular,area of} land" 
- The Effect of Independence on Treaties, International 
LavweaAssotiiattongi((1 965) epe0 35 20 


101 ODica G., iin Jo above..) p.. 110). 
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Of the United Nations and that Oreanizationss,commitment to 
"the progressive development of international law and its 
codification" have involved the United Nations in the taking 
of decisions relating to the effect of change of sovereignty 
upon treaty obligations. 

The United Nations was first confronted with a decision 
on State succession in 1947 as a result of territorial and 
constitutional changes in India, which was a foundation men- 
ber of the Organization. India had been governed as British 
India under the Government of India Act, 1935,192 But with 
the passage of the Indian Independence Act in 1947, 193 its 
Lecritory was espiitsintoatwo, sone pautaretaining .the.~original 
name of India and the other calling itself Pakistan. Thus, 

a transfer of sovereignty took place,1°4 The question arose 
as to whether Pakistan should be regarded as having succeeded 
to the rights and obligations of a member under the Charter, 
or whether it should be regarded as an entirely new State, 


having come into existence with the enactment of the Indian 


Tndenendence Act, ,194/7.5 Pakistan wasiofsthe opinion, thatsit 


102 26 Geo. MA Gapeee 
BO Se a nde Coon gull ewe Gees Oy, 


104 Pid, S'é'c Cds #1 P76" 7 RNS: "Fora "discussion of the 
evolution of Indta as an International Person’ and the 
question of succession to treaties see Sethi, "India in 
the Community of Nations", 14 Canadian Bar Review (1936) 
Dy 039 HSL, eebhe Pamtdiihon ofjsindiayand Sticcession im 
International Law", loindian Law Review (1947) p. i190. 
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should be treated on a footing of equality with India in so 
far as membership in the U.N. was concerned. That is to 

say, Pakistan regarded itself as an original member of the 
Organization on the grounds that, having been a part of India 
prior to the 15th August, 1947, when they agreed to form them- 
selves into two separate sovereign States, "it was, in effect, 
under the latter name, a signatory to the Treaty of Versail- 
les and an original member of the League of Nations", and 
having "as a part of India, participated in the San Francisco 
Conference in 1945... (it) became a signatory to the United 


105 It is this view of Pakistan as a founda- 


Nations Charter". 
tion member of the United Nations and hence a "co-successor" 
to British India which prompted the new Pakistani Government, 
in a cable to the Secretary General on August 15, 1947, to 
urge that both India and Pakistan be considered automatic 
members of the United Nations with effect from that date, 106 
The legal opinion, 10? however, offered by the Assistant 
Secretary-General in charge of the Legal Department of the 
Secretariat, was that the partition of India was not a case 


of dismemberment, but that part of the existing State had 


broken off and formed a new State, with the original State 


105 GAOR, 2nd sess., 92nd Mtg., p. 31/7. 
106 s.c.0.R., 2nd Yr., No. 78, 186th Mtg., p. 2027 et. seq. 


107 y.N. Press Release PM/473, 12th August, 19473; see also 
GAOR, 17th sess., suppl. No. 9, para. 72; U.N. Doc. 
A/5209; A/CN.4/149, p. 2. 
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retaining its international personality. Consequently, the 
old State retains all rights and duties under existing 
treaties, including those conferring membership on inter- 
national organizations. He added that the constitutional 
changes which had taken place in no way affected India's 
treaty commitments. Following this, the First Committee of 
the General Assembly recommended that Pakistan be admitted 
to the Organization as a new member. In the ensuing debate, 
certain members of the General Assembly raised objections to 
the legal opinion of the Secretariat and maintained that either 
both India and Pakistan should be regarded as inheriting menm- 
bership, or both should apply for admission as new States, 198 
The issue was then referred to the Sixth (Legal) Committee 
for clarification of the legal position on State succession 
which should act as a basis for dealing with similar cases 
in future, although this would in no way alter the decision 
of the First Committee on the present case. In compliance, 
after a lengthy discussion, the Sixth Committee declared that 
Gh) ots ea generalerube feitsistinteconformitty cw thtlegal 
principles to presume that a State which is a Member 
of the Organization of the United Nations does not cease 
to be a Member simply because its Constitution or fron- 


tier has been subjected to changes, and that the ex- 
tinction of the State as a legal personality recognized 


108 France in the Security Council and Argentina in the 
General Assembly supported Pakistan's argument, but the 
Polish Delegate insisted that the Security Council should 
retain the prerogative of making recommendations for ad- 
Mission Ot mew umenpensom SCOR, znd vr. y Now 78, pp».202/7, 
JOS Zo COR cide vie eNonso ls, se LOOtheMiG wp. 214155 GAOR, 
Zndws ess .5. bt beta COmm as ep «15 19.) 
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in the international order must be shown before its 
rights and obligations can be considered thereby to have 
ceased to exist. 
(2) When a new State is created, whatever may be the 
territory and the populations which it comprises and 
whether or not they formed part of a State Member of 
LhemUnited Nations, 2t cannot under the system ofthe 
Charter claim.the status of a Member of the United 
Nations unless, it has been formally admitted as such 
in conformity with the provisions of the Charter,.109 
There is much that can be said about the Legal Committee's 
statement of the legal rules governing State succession. But 
LwOechingsSuretcheareabout ity tkhdiretgaitCresectsathe idea of 
automatic succession to treaties. Secondly, it emphasizes 
that membership in an international organization can be se- 
cured only in conformity with the rules of its constituent 
instrument. It is not here intended to go into an analysis 
of the substantive merits of the decision of the United 
Nations to admit to membership only Pakistan as a new State, 
rather than India and Pakistan as new States, both having 
come into existence as separate States on the same day under 
the terms of the Indian Independence Act, 1947. Nor is a 
discussion of the legal effects of the devolution agreements 
between India and Pakistan - the Indian Independence (Inter- 


national Arrangements) Order, 1947-7 - relevant at this 


109 y.N. Doc. A/5209; A/CN.4/149, p. 23 see generally, 
Oppenheim I (1955) pp. 167-168. 


110 y.nN. Doc. A/C.6/161; GAOR 2nd sess., 6th Committee, 
pp. 308-310. 
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Lid 


juncture, since these will be dealt with in greater de- 


tail in a subsequent chapter. What is significant within the 
context of the general theory of State succession in parti- 
cular is the view adopted by the United Nations itself re- 
garding the applicable rules of international law with re- 
spect to the succession of new States to treaty rights and 
obligations. 

The theoretical problem was not resolved with the above 
"declaration of principles" by the Legal Committee of the 
General Assembly. Granted that this view reflects the 
traditional state of the law, 112 and= thats ate thes timesof, its 
declaration, the massive proliferation of new States, within 
sod shortragperdods of time,»in Asia» and Africa could not.be 
foreseen, the concern of the new States to modify or alter 


ee rived pewinaddd donad’ rnlessof international. lawewhichs are 


111 For critical comments on these points see Schachter, "The 
Development of International Law Through the Legal Opin- 
fone of the ona teae Nations Sécretartat', 25 B.YcDeL; 
(1948) pp. 103-109; Liang, "Admission of Indian States 
to the Unitted* Nations e43PA03.1.b. (1949) pps W4senee 
Autzvicht, “State SuccessionuUnder@the Law and Practice 
Oiethelinirermnationala Monetary Fund", 11 °1.C,. Qs (1962) 
pp. 154-1553; Green,."The Dissolution of States and Menm- 
bership of the United Nations", 32 Saskatchewan Law Re- 
vbewrnG967-)0 P Pre.) 05-106). 


nie Of the’ Me'gal View of the U.N., O'Connell saye® Ther real 


problem was: functional, not Logical, and’ the solution 
depended upon analysis of the Charter and the implications 
of membership, and not upon deduction from a generalized 
andwabetract principle, which was at best insecurely es- 
tablished. For the opinion to be used now to prove that 

a new State succeeds to no treaties of its eae cresrs is 
to reverse the argument and compound the fallacy", 2 State 


Succession in Municipal Law and International awe K-90 617.) ee 
Bp, LSS. 


tt datw tissb od £Liw seed soate 


notgasoove siste to yrosts Isreneg sis: ‘oi sxesm09 


7 tsinoens 


sauna metbal 


sottos77 bas aoteassnus 936223" odo ba2G4 
“ek. bas yee to sotsuioserd sit" ,maevd ;2tl-deL «qe 


94 w a fswodaiedese St ,"anotish bs3tav eda to qidezed” 






gb. 





















1S, ow 


He 


7 
«tet qado seep eats s Ms ae 
u 


it vd betgebs wsiv edz et 18 stu3 

tc aslut sldaoilaqs sz aubneg: 

wsa to aoleessoue sedi of soeqa 

jenotiagtido 

iw mokdozrq {Lsotisetoced? sdT 5 %o 
; : _ 

vd “eslqiontszq te aotsstsioeb™ 


Par : ee 
i2 betasa19 «.yidmsesA Isaacs 


tilorq sviarssa ed3 .cottess£oeb 
: ctr’ 

at ,emii to botisq' s 3s20de 08 
LS 


(9a sit to atesnod a3 (79989703 


— 


to geolus LIancolitbst3 ate2399 — 


nottentetal to preridinie 
notiaHi betta sit to enot tel 
<gistt ;@OL-£0L .qq (B8A@L) 


A 


cd ,"anetseu bestia ed os 


é 


isnoM Lenottsateini ont to” 











-901-20L «aq (YaeL) wotv 








Ifennoo'o svi u edt io vty 1 


Fy , os 


bf a 

















as bap . Ls 
: coe 





149 


"inimical" to their interests has spilled over into the realm 
of treaty law and revived the somewhat sensitive and knotty 
problem of State succession itself. 

Since its first session in 1949, the question of "Succes- 
sion of States and Governments" has been high on the agenda 
of the International Law Commission of the United Navted oneiphh? 
even though the Commission did not start serious work on the 
subject until its fourteenth session held in 1962. Under the 
terms of General Assembly Resolution 1686 (XVI) of December 18, 
1961114 the Commission was requested to include "on its prior- 
ity list the topic of Succession of States and Governments" 
ir Vidtew gofagiitws filturemwonkiain: the filed: of Ythe- codtfitcation 
and progressive development of international law. At its 
fourteenth session, the Commission set up the Sub-Committee 
on the Succession of States and Governments and vested it with 
the function of developing "the scope of the subject, the me- 
thod of approach for a study and the means of providing the 
UES) 


necessary documentation". 


The Sub-Committee on Succession of States and Governments 


nie GAOR, 4th sess., stppl. No. 10 (A/925) > Yearbookwor-the 


International Law Commission, 1949, p. 2793; see also the 
Secretary-General's Memorandum, "Survey of Intl. Law in 
Relation to the WWorkeot.Coditiication sot sthemlit shaw 
Gontma.s ston!’ .ee@Doc,. FAVICN).4/1e/ Rev... al). 


ee GAUR 1 / th sess. es uppl No. 9. CA/5209)) para. 700s 2 


Yearbook® Tl “b.' Commission Cl962)""p .- "1910". 


115 GaoR, 17th sess., Suppl. 9 (A/5209) para. 54; 2 Yearbook 
PerCe (L96 Dp ecoe 
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was scheduled, after two previous private meetings, to hold 
its first public meeting at Geneva in January, 1963. By its 
resolution 1765 (XVII) of November 20, 1962, the General 
Assembly specifically recommended that the Commission should 
"continue its work on the succession of States and Govern- 
ments, taking into account the views expressed at the seven- 
teenth session of the General Assembly and the report of the 


Sub-Committee on the Succession of States and Governments 


with appropriates reierencetitostheryiewsnot? Statesewhithuhave 


achieved independence since the Second World War", 116 Pursu- 


ant to its mandate, the Sub-Committee met at Geneva from 17 
to 25 January, 1963 and again on 6 June, 1963, at the begin- 
ning of the International Law Commission's fifteenth session. 
On the conclusion of its study, the Sub-Committee submitted 
a report to the International Law Commission, which was in- 
cluded in the Commission's report to the General Assembly.11/ 


The Sub-Committee's report contains the conclusions?18® 


reached, 
and its recommendations on the approach which the Commission 
should adopt in its study of the problem. In endorsing the 


Committee's report the Commission stated that the succession 


of Governments would, for the time being, be considered "only 


116 GAOR.., 230d, $655...,. 8iipp1l., No... 9, GA//2Z09/Ren.. 1) para, 32 
(Emphasis supplied). 


117 y.n. Doc. A/CN.4/160; GAOR, 18th sess., suppl. No. 9 
(A/5509) Annex II; 2 Yearbook of Int. Law Commission 
10 .683/,1 pi.) 2 608 


118 Ipid., pp. 224-225. 
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to the extent necessary to supplement the study on State 
FReeseda has Fhe? Several members again emphasized that in 
view of the modern phenomenon of decolonization, "special 
attention should be given to the problems of concern to the 
new States". It was also decided that the work of the Conm- 
mission in respect of succession;States to treaties should 
be guided and supplemented by the series of studies120 con- 
ducted and published by the Secretariat itself. 

It would appear that these preliminaries were calculated 
to create a basis for the achievement of a modicum of consen- 
sus among a large number of the United Nations Member States 
with respect to the substance of the law of State succession. 
The participation of the new States in the process of deve- 
loping and codifying modern international law has given added 
emphasis to the importance of achieving some range of agree- 
ments on the general principles of State succession. 


When, however, at its twentieth session, the Commission 


119 In view of the assimilation by Professor O'Connell of 
State succession and succession of Governments, it is 
interesting to note the emphasis on the distinction be- 
tween the two in the Commission's approach to the problen; 
séé also GAOR, 23rd sess., suppl. No. 9 (A/7209/Rev. 1) 
jee See, 


120 See, e.g., a memorandum on the succession of States in 


relation to Membership in the U.N. (A/CN.4/149 and Add 1); 
memorandum on succession of States in relation to general 
multilateral treaties of which the Secretary-General is 
the depositary (A/CN.4/150); "Digest of the Decisions of 
International Tribunals relating to State Succession" (A/ 
CON 47 Lol) setae etudiesmon the Succession of States to 
Mirltrraterar treaties *(n/CN.4;7200—and Corr.’ 1 and’ Add. 1 
and 2); "Material on Succession of States" in United 


Nations Legislative Series CST./LEG/ SER. BY 14)% 
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came to debate the first report on "Succession of States in 
respect of rights and duties resulting from sources other 


hott submitted by Mohammed Bedjaoui of Algeria, 


than treaties' 


the Special Rapporteur on that aspect of the topic, there 

was widespread disagreement over definition of terms. This 
was followed by .a.consideration.of .the .first.report by Sir 
Humphrey Waldock, Special Rapporteur, on succession in respect 


of treaties .122 


As regards the definition of "State succes- 
sion", while admitting that the formulation of a comprehen- 

sive definition was largely an academic matter, the Commis- 

sion, nonetheless, came to the conclusion that “the term 


: , , 123 
"succession’ would meanwhile continue to be used". 


Earlier, 
in its discussion in reference to succession of States, the 
Commission emphasized the close correlation between the ex- 
tinction of the international personality of a State and the 


em Meenialt 10) neo) i peeetied ton 


A year later, in 1964, the 
Commission dealt with the territorial scope of treaties and 
their. effects on third States in relation to the succession 


problem. Again, common agreement was not easy to come by. 


Thue. in the introduction sto thewtinal dratt Jon the slawuot 


121 aysen. 4/204. 


122 a/con. 4/202. 


nes @AORS*22nd* sess es suppl’ No. 99'5(A/6709)/Rew...21).. 


Hen GAOR e19th sess. eeuppiuemeno. 9 CA/5809) gpara. 18; 2 


Yearbook of the lntseLawecommission, 1964, p. 1/5. 
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treaties adopted in 1966, the Commission states that "the 
draft articles do not contain provisions concerning the 
succession of States in respect of treaties, which the 
Commission considers can be more appropriately dealt with 
under the item of its agenda relating to succession of 
States and Governments, or concerning the effect of the ex- 
tinction of the international personality of a State upon the 
termination of treaties".1?° 
Artbitc Pea ooo ofy the fa4naledratt ervicles fn ‘the? law of 
treaties expresses the following reservation on this matter: 
"The provisions of the present articles are without preju- 
dice to any questions that may arise in regard to a treaty 
from succession of States or from the international respon- 
sibility of a State", 126 Commenting on the above reservation, 
the Commission said: "Both these matters may have an impact 
on the operation of certain parts of the law of treaties in 
conditions of entirely normal international relations, and 
the Commission felt that considerations of logic and of the 
completeness of the draft articles indicated the desirability 
of inserting a general reservation covering cases of succes- 


sion and cases of state responsibility". 1?/ But as we have 


mi GAOR, 21st session, suppl. NO. 9 (Ay0309/ REV neg, pert 


IDdy para. 30 cf Mithecreporteand para. 6 Of the: commentary 
onmArte=58-ofethemdratt; 2 Yearbook of the Int. L.C., 
LI6G0 pps l/s anda2oGe 


126 part. 69 of the draft, Ibid. 


127 tpid 


WeecommentarvmoumArt. 69: se6é, also s61 A.J.1.L. (1967) 
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seen in the previous chapter, the attempt of the International 
Law Commission at the "codification" of the law of State 
responsibility revealed the profound anxiety of the new 

States regarding the existing law of State fot oonsdteel 
They are sensitive to this area of the law because they believe 
the rules operate against their interests. If there is an 
area of international law that the new States are anxious to 
‘be fomm't ppaure ly eit iis, ethat rof.Sitate<cresponsi bility..»eln «ne- 
futing the validity of some of the existing principles of 
State responsibility they have often invoked the consensual 
theory of international law, arguing that since they took no 
part in the formation of such rules, they do not reflect the 
free consent of the new States and hence could not be held as 
binding upon them. The law of State succession is marked 
again by similar conflict of interests and friction of views 
between the older, developed States and the new, underdevelop- 
ed countries. The new States, conscious of their economic 
backwardness and desirous of accelerating the development of 
theirthesourncéessfon theiixn own iwelfiave;s,arejein principle , 
reluctant to subscribe to a general theory of State succession 
which might indiscriminately encumber them with the treaty 
obligations of their predecessors. Whether this theoretical 


attitudeuaccords withetheLlr actualebehaviourj)withsrespect to 


I2eeGacer alg Tear DOCRmOnml tC. ,.Vole. 1, 19575. pp». 159, 257.3 
Castaneda, "The Underdeveloped Nations and the Dev. Int. 
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the devolution of the treaty obligations of their former 
rulers is another question. But as in other contexts, the 
actual practice of the new States, as distinct from theore- 
tical argument, must be viewed only in relation to the in- 
exorable fee of their economic and political conditions. 

In so far as the evolution of general principles of the law 
of State succession in conformity to the specific character 
of the contemporary international society is concerned, it is 
submitted that an additional and important reason for the 
hesitancy of the International Law Commission in laying down 
definitive rules of subrogation is to be found in the very 
uncertainty and 'fluid' character of the law of State succes- 
sion itself, compounded by the obsessive desire of States to 
be guided by the requirements of policy. 

The attitude of the new States to treaties is, perhaps, 
illustrated by the views expressed by some during the debate 
in 1966 on the Commission's draft Convention on the law of 
treaties: 

the Commission would still have to delete from the draft 

some excessively traditionalist elements and, taking the 

idea of justice as a foundation, should endeavour to 
formulate the final draft articles with an eye to the 

Fueure: they Theddraft articles sonithenkawhofletreaties 

could not acknowledge unjust, unfair, or unequal treaties, 


which in many cases were the consequence of the colonial 
system. Instruments imposed without the consent of the 


populations concerned, instruments which were the price 
of accession to independence, instruments taking advant- 


age of the situation of the developing countries... 
could not be protected by the law of treaties and should 
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be eliminated from international relations.129 
The above quotation again makes reference to the concepts of 
justice and unequal treaties, two concepts taken most ser- 
ifously by the new States, and which could be regarded as an 
index of the general reaction of these States to basic pro- 
blems of international and treaty law. The allusion to the 
consensual basis of binding instruments, as well as to 
"instruments which were the price of accession to indepen- 
dence lemus-ty sittisis dsubmitted, tbé seén as a portrayal:iof the 
actual feeling of the new States regarding even those treaties 
which they have inherited by devolution. It is possibly an 
indication, with changes in their economic and political 
fortunes s of theirtpodtentidlnapolicyeactionswith respect .to 
those treaties. To illustrate further the problems posed to 
the declaration of a general theory of universal and automa- 


130 


tic succession, it is perhapssgappropriate;to refer,to.the 


latest report of the International Law Commission to the 
General Assembly on the succession of States in respect of 
treaties. Lt saidtointer@aiia: 


Some members also drew attention to the difference in 
nature between decolonization and other cases of succes- 
Sionse¢tThey! saidethat décolonization! may. bring,a, radical 
change in the social structure of new States and not 


129 290 International Or pani vations* ppt, 563-649) 1966), tecdited 


in Green, "New States, Regionalism and International Law", 
5 Canadian, Yb... intesLaw G196/) ». ISSe(Emphasis added). 


130 Séenwme. eg. OO Connelly sop swscit., note: 7/4 sabove;. Keith, op. 


cit., note 81 above; in reference to multilateral treaties 
Bea eoenks: weg wll ee L952) p., LOS. 
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he 


menéetly@a rormalechange of sovereionty. Its political, 
economic and social objectives are not the same as those 
of traditional succession. Conditions are not the same 
in the successor State and in the predecessor State. It 
was also pointed out that succession resulting from de- 
colonization involves not only the transfer of sovereign- 
ty from one State.to another, but sometimes also the 
Freaturn oOf*an Carlier sovereignty.” All this. affects the 
permanence of the acts performed.by the predecessor 
SpCaLe, eso sthats the elements of rupture tend to canry 
more weight than those of continuity.131l 


Peeves clear*from "the -above citation that “the theoretical 


posture of the new States on the law of State succession 


fclinves-Ytowards'"discontinutty'’. “It “fs “suggested that this 
te basically "a *negativist view. “It ts contrary to "the pro- 
position that "succession must be the rule". The argument 


trate decolonization may “bring a radical change in the social 
structure of new States and not merely a formal change of 
sovereignty" seems to imply that the new States are prone to 
view their achievement of sovereignty in revolutionary terms, 
despite the fact that in most cases it took the evolutionary 
process of transfer of power. In the same vein, Professor 
Eugene A. Korovin in defence of the earlier Soviet attitude 
to succession was to argue that: 
Every international agreement is the expression of the 
established social order, with a certain baiance of 
collective interests. So long as this social order en- 
dures, such treaties as remain in force, following the 
principle, pacta sunt servanda, must be scrupulously 
observed. But if in the storm of a social cataclysm 
one class replaces the other at the helm of the State, 


forthe purpose, of reorganization not only of. economic 
ties but the governing principles of internal and 


131 GaoR, 23rd sess., suppl. No. 9 (A/720 9/Rev. 1) para. 63. 
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external politics, the old agreements, in so far as 
they reflect the pre-existing order of things, dest- 
royed by the revolution, become null and void. To 
demand of a people at last freed of the yoke of 
centuries the payment of debts contracted by their 
oppressors for the purpose of holding them in slavery 
would be contrary to those elementary principles of 
equity which are due all nations in their relations 
with each other,132 


Perhaps the new States have not exactly formulated their 
views in reference to some dogmatic theory of class relations. 
Butaitheirgapproach to the problem of colonial relations is 
similarly dominated by the notion of inequality, and treaties 
contracted under colonial regimes tend to be interpreted 
either as remnants of unequal relations, or as intended to 
perpetuate the economic and political servitude of the new 
States. In so far as the devolution treaties are concerned, 
thesejiareeresninterpaliosyacta) as, fareas) third, parties) are 


y HE 


concerne It is not possible, therefore, to regard them 


as a basis for inferring the existence of a rule of general 


subrogation to treaty rights and obligations. In connection 


with these, the report of the International Law Commission!34 


132 Eugene A. Korovin, "Soviet Treaties and International 
AW pew A ilps: 2 GL9 28) (ep. /'603. 


DES yop Lauterpacht, "State Succession and Agreements for the 


inheritance, ofatreaties . J 1.0.0.0.) (1953)" pp o25—20, 
McNair, Law of Treaties (1961) p. 6533; Green, 32 Saskat- 
chewan Law Review (July, 1967) p. 104; Lester, 12 I.C.L.Q. 


(1963) p. 503; Higgins, The Development of International 


Through the Political Organs of the United Nations (1963) 
Dewo227eCas treny locemcit., note)o 1] above. 


134 GaorR, 23rd sess., suppl. No. 9 (A/7209/Rev. 1) p. 28, 
Vara. 70: 






















Smee, ¢ >| 
as | a 


‘ i are 
es its? oa Al ,sitnsmesigs blo odd ,sotiitiog isated a ay? 
or 


to tob10o gatietxe~stq sad tosliss. weds 
oT .bfov bos Ilfun smoosd ,aotiuloyes ad? yd aha 

to sdey sf3 to bastit tual te silqosgq s 26 Saee 4 

tiod? yd betostinoa eideb to jasmysq sd asirusaes 
yravel nt modi grtbLod to seaqruq ef3 102 exoesszqgo 
to ssiqtonite yvisinemsets seodt oF yIstIa05, od biuow 
anolisist tisd? at erotiea Ils sub sis doidw ysiupe 
EL zedso doas d3iitw 


tisdat bsjsalumxoi yliosxe ton svst aesis22 wen sd? agedted | % 
-enctisisz eeslo to ytosdst obtsmgob smoe oF sometetet as eveke | 


| _ 
fos to msildozraq 383 oF ADsouweggs tten2 408 


at enotisissi feitaol 
esiissesits bos , tisups to notion sdi yd Bsetantaeb yiszael tm a 


Font) 


siqisini ad of bast asmigs1 Letaolos tebav bor2a33n02 


‘ 
) 


ot bsbasini es ro ,enotisisx Isupssu to si naeneet es redate 
4 
a 


weno snd to sbuttivrsa Isotsziiog Bas otmoness sen eisustsqieg 


“« 
o 
re 
be 
J 
? 
4 é 
: 
} 
iD 
Ke 
= 
7] 
i 
os 
O 
= 
— 
< 
7” 
ea 
i 
ay 
t 
ws) 
o 
0 
5 
es 


ji 
ai 


Ae, 4 
ae3838 


a —_ 
938 e8if3tsq biinyi es r8i 26 sto8 agotis teint est ste seadd. 


‘ : ‘ ~ r roe : 7 £ £ ‘ - ; , a 
moda btsgst of ,.sitoitsrsdt ,sldizseoq gon at 31 “<*  benteoa99- 
i 
sisnsg to sist s to sonstetxs sdi gatrzasiat zt02 a taad B 286 
: . bee 


. ea, 
notjosanes 1] .6m0ijsgiido bas etdgis yissti-o3 nobisgozdua 


“sjokeatianc) wel isnoltsntsini sd3z 30 t2oq32% of? 


- 


Esqotisateinl bes estsestT asivoe" yatvorow vA sasgue sel 
4 ; $@L) Atte » y wei < 
% ¥ 


4 rs 
e 4 . 4 @ 


+ 


_BinomeorgA bas rae 
- + a7 (8eET) 








ove stese” (tdoequezual 
"setisest 4 oome? x 


coe Bul 
Ee ;E0e 


159 


stated that "it will be necessary to consider whether the 
consent of the former colonies to these treaties was an 
Gxpnessiongof thellirifreeiwill ox the pricespaidafonitheir 
emancipation". This, probably, demonstrates the existence 

of some misgivings on the part of the new States themselves 

as to the legal validity of some of the inheritance agreements, 
particularly if they were "imposed" by the departing metro- 
politan authority. 

It is true that in the case of multilateral conventions 
of which the Secretary-General of the United Nations is the 
depositary, extensive practice indicates that the transfer 
of obligations is often secured through some routine 
administrative procedure. Thus, by this means, the new States 
have increasingly considered themselves bound by multilateral 
inetruments of avsocial, economic or technical nature, Yet, 
even in this case, the International Law Commission, in 
dealing with the succession of States in respect of treaties, 
was compelled to take note of the new States' insistence upon 
the element of consent as the basis of binding obligations. 
Thus, it was :stressed that “the need for an element of:con- 
sent was not inconsistent with the concept of 'succession'. 
But the case would be one of succession to a right to be a 
party to, the treaty, not of avdirect succession to the rights 


and obligations of the treaty", 13° 
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Of all the new States, probably the only ones that have 


explicitly opted for the "clean slate" policy are Algeria, 136 
Upper Voltal>/ and Cekwed teen A few others - Tanzania, 139 
Ugandana? and Kenyatl - have adopted a temporizing policy 


whereby, after a certain period of time, all treaties not 
confirmed as continuing in force must be deemed to have 
lapsed. Although Israel has argued that "on the basis of 
generally recognized principles of international law, Israel, 
which was a new international personality, was not automati- 
cally bound by the treaties to which Palestine had been a 
Party", 142 it appears willing to respect certain types of 
treaty rights and if possible re-negotiate such treaties with 
143 


a view to adapting them to the new conditions. Dnhtaicts 


ritemdasa beentcontendedsithat! inva sensesisraecld dsd atsucicessor 


PP BACK elgth Geasn, ‘lthgctteeeyed42nd Mtc BiohadO, paral’ 14. 


137 1,.L.C. Yearbook, Vol. 2, 1962, p. 119, para. 111. 


ne UNDO CwEA/CNi 4 6 0O sus lala Chen CALTD OOK, | VOu. 052 ko DAD Ds 


206-218; ST/LEG/SER.B/14, pp. 39-53. 


SO TIC ay ca rbople Eola oad Ooo ee. 121) pera, log 


140 Whiteman, Digest, Vol. 2, p. 1001; I.L.A. Hanbook (1965) 


p. 386. 


141 T.L.A. Hanbook (1965) p. 387. 


lee WALAC) Gy Aaxbook wi cIee OSD api206. 


ke ST/LEG/SER.B/14, p. 44. 
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to Balesitiinasys’ On the other hand, Algeria, after its 


achievement of independence by revolutionary struggle, 

tended to regard all treaties as political, and hence did 
not consider itself bound by any previous French treaties. 
Upper Volta based its non-succession policy upon the fact of 
its sovereign independence. Yet it would be inaccurate to 
conclude that these States have in practice achieved a com- 
plete rupture of continuity. When Israel became independent, 
there was some degree of succession even in municipal law to 


145 


avoid a complete legal vacuum. Algeria, despite its 


theoretical objection to succession, has in actuality acceded 


to a number of conventions administered by the United Nations, 


146 


which were ratified by France, Upper Volta acknowledged 


succession to the Geneva Convention of 1949 and to about 


ps See, e.g., Green, "Legal Issues of the Eichmann Trial", 


SJmeLulLaAne rusk oe L963) 7p. 670s The: Maxim Nullum Crainen 
Sindee rece mend ENerHichmatn trial 836 Bevel. Uy (loos) 
Di aD 6. 





145 Dr. S. Rosenne has written: "The municipal law previously 


inu-force within the territory will remain in force there- 
in after a change of sovereignty, whether that change takes 
place as a result of cession or as a consequence of eman- 
cipation. The legal consequences of that common practice 
are that the law takes effect as though it were the muni- 
cipal law of the new sovereign. He is presumed, in the 
absence of express enactment, to have enacted it as his 
own", "The Effect of Change of Sovereignty upon Municipal 
Pa ai Be Ces hae Oe) a: Poa OO 


TA6 ous.) Olt. cla ieee etenm row ncirrm D . 02s see, Algerian 


delegate'’s statement in GAOR, 17th sess., 6th Cmttee., 
Taind Mt¢., para. 14) 
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thirteen I.L.O. conventions en te The great majority of the 


new States have succeeded to one type of international con- 
vention or another. But the practice of these States re- 
garding continuity or discontinuity of treaty obligations is 
so inconsistent as to suggest no coherent and self-evident 
criteria other than considerations of political and economic 
interests. 
In 1933, Mr. de Valera, Prime Minister of the Irish 

Free State, stated what may be regarded as the classic view 
of a new State in connection with subrogation to treaties: 


the present position of the Irish Free State with regard 
to treaties and conventions concluded between the late 
United Kingdom and other countries is based upon the 
general international law practice in the matter when 

a new State is established. When a new State comes into 
existence, which formerly formed part of an older State, 
its acceptance or otherwise of the treaty relationships 
of the older State is a matter for the new State to deter- 
mine by express declaration or by conduct (in the case 
of each individual treaty) as considerations of policy 
may require. 


Although this statement was prompted by the alleged operation 
obnthe einterisercdoctrine tin iBritishheconstitutLonal Lawyeitsis 
generally agreed that, in so far as subrogation is concerned, 
this is substantially the correct position in international 


hee Yet it has been argued that, "because evident moral 


Lo7* petvardaants ACN AUTOR" >. 39% 


148 Dail Eireann, Parliamentary Debate, Vol. XLVIII, Col. 


2058, in part as cited by McNair, The Law of Treaties 
CLSGL yon. OA, 
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and sociological pressures emphasize the need for continuity 
and the avoidance of disruption" and because of "positive 
manifestation of the need for order and stability",1}°° 
juristic theory calls for the postulation of automatic 
("universal") succession. Furthermore, O'Connell rejects 

an essentially political solution to the problem of succes- 
sion to treaties on the ground that this would offend 

PB el talic Unwiiclwe ~ But there seems to be no jurispruden- 
tial basis, grounded upon the practice of States, for con- 
structing a theory of universal or automatic succession. The 
function of theory in any intellectual enterprise is not merely 
to give some order and coherence to phenomena, but also to aid 
the observation and description of such phenomena. To this 
extent, a theoretical formulation must be empirically relevant. 
Any juridical doctrine which advocates either automatic, 
"universal" succession or total non-succession is necessarily 


monolithic and seeks to minimise or ignore the factual ele- 


ments of politics which influence the behaviour of States in 


150 : , : 
Further reasons favouring automatic succession are "the 


localization of treaties by specific acts, the autonomous 
administrative character of tne territories. .., tue 
dubious validity of the thesis of “personal”, and “dis-— 
DOoSitive treaties..,.. sang the viccuel irredevance Of ene 
distinction, save in form, between State succession and 
government succession". O'Connell in New Nations in Int. 
Taw C1965) p. 25. hor a) critique or thistcee eater 112 
PeCebeO. ClLI00)" po. eso Ute, FOL tne legal errecu Ox 
territorial application clauses in treaties, see Shabtai 
Rosenne, "United Nations Treaty Practice", 86 Hague Recueil 
CLO S40 p37 080705 . . 


noe Oiconnedl, ThemNewsaNnaticonug in int... Law) (1965) p. 25. 
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their international relations. Treaties are succeeded to be- 
cause it is economically and administratively desirable and, 
what is more, politically convenient to do so. There is 
sufficient historical precedent to show that these have 
remained the overriding factors in most cases of State succes- 
sion. It is, therefore, not possible to maintain that, under 
international law, with the possible exception of treaties 
which have acquired the force of custom, or of an essentially 
"dispositive" character, succession of States to treaty rights 
and obligations derives from some iron-law of juristic logic, 


rather than from political or economic considerations. 


4. Conclusion 

From the above study, it would seem that the crisis in 
the theory of State succession is no more resolved today than 
it was in the eighteenth, nineteenth and even the first half 
of the twentieth centuries. In terms of the practice of the 
new States in respect of multilateral treaties, there is an 
evident trend in favour of accepting the rights and duties 
flowing from such treaties since most of them are obviously 
of an@éconotic ,psocialvoretethhicaldnature .jjabutsthesoveradl 
practice of the various States is anomalous and inconsistent. 
Even in cases where devolution agreements had been signed 
between the former imperial power and the successor State, 
there has been some doubt, after independence, as to the bind- 


ing character of the agreements. The series of debates in the 
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International Law Commission disclosed the difficulty of 
achieving consensus (with the concurrence of the new States) 
on a general theory of State Succession. All this renders the 
postulation of a monolithic theory of State succession a 
hazardous enterprise. Perhaps the best position so far, 

which is descriptive of the contemporary situation, and fur- 
nishes a basis for a flexible and potentially fruitful theory 
of State succession has been advanced by Mme. Bastid: 


In principle, the State being an organized form of 
communal life, conforming to the specific conception 

of those who direct the affairs of the State in the 
light of the characteristics of the organised population, 
any cession of territory or any succession of public 
authority entails a change in the political order, a 
break in that order. Thus a successor State must, in 
principle, be completely free in the exercise of its 
functions; this implies that it must have full authority 
to dissociate itself from the previous behaviour of the 
State which had exercised territorial competence. 


It must be borne in mind, however, that the material 
bases of the State - territory, population - subsist, 

and necessarily impose a certain degree of continuity. 
Moreover, a complete upset in legal relations would lead 
to an inadmissible state of confusion, irrespective of 
whether the rights had been acquired from the predecessor 
State (concession) or whether they had arisen in the 
relations between private individuals. 


An additional point is that States are at present bound 
by many collective treaties. The successor State will 
find itself induced to maintain a general system accept- 
ed by the predecessor State and which had been applicable 
Co SLUCS4Lerr i tory. 


This is particularly the case where the aim of the collec- 
tive treaties is not so much to regulate political re- 
lations between States as to ensure the protection of 
individuals who are about to pass from one sovereignty 

to another. 


Thus we find quite a number of considerations which tend 
to favour a degree of continuity when one State replaces 
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another in any given territory. 12 

It is clear, therefore, that a very small number of 
new States, if any, claim, in principle, complete emancipa- 
tion from the treaty obligations of the predecessor State, 
On the other hand, complete or "universal" succession does 


not' exist in international law. 13 


When a new State comes 
into being, there is a measure of succession to the rights 

and obligations of its predecessor, but the practice discloses 
the predominance of many non-legal factors. This suggests a 
pragmatic attitude, which makes it possible to distinguish 
between types of treaties considered heritable and those not 


so heritable, based upon their intentions, expectations and 


objectives. 


eee LD. Bastid;, "Cours de droit international public, 


in Les Cours de droit (1965-1966) pp. 561 et. seq., as 
cited by Daniel Marchand, 8 Journal of the Int. Comm. of 
Jurists (Summer, 1967) pp. 38-39. 


153 Oppenheim (1955) p. 158; Schwarzenberger, I, International 
Law U195/) pope Peon 174, 179; Green, 5 Canadian Yearbook 
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CHAPTER III 


SUCCESSION TO TREATIES IN NEW STATES 


1. Succession in Commonwealth Countries 

For our present purpose it is useful to divide the Common- 
wealth countries into two categories according to the cir- 
cumstances under which they achieved international recognition 
as subjects of international law. The older Dominions of 
Canada, Australia, New Zealand, Irish Free State and South 
Africa acquired international identity through a gradual pro- 
cess of constitutional transition from Crown colony systems 
to responsible governments. It was not, however, until the 
late nineteenth century that they were endowed, as a matter 
of Imperial Constitutional law, with some treaty-making com- 
petence, for prior to 1880 all treaties concluded by Great 
Britain were liable to automatic application to all her 


1 


colonies. Thereafter, the right of participation in the 


negotiation and conclusion of commercial treaties was extended 


2 The desire to maintain the diplomatic unity 


to the colonies. 
of the Commonwealth in matters relating to the declaration of 


war and peace, or recognition of foreign governments, and more 


particularily, the existence of the juristic notion of the jin 





1 RB. Stewart, Treaty Relations of the British Commonwealth 
€1939) pp. 133 setseseq: 


2 Hes O'Connell, "Independence and Succession to Treaties", 


Bobb Ut et elsy C1962) ape 6912. 
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divisibility of the British Crown made it necessary for the 
British Government to retain control over the conclusion of 
political treaties even after the Dominions had been granted 
the right to enter into independent commercial and technical 
treaties with foreign countries. But by the end of the First 
World War this position had been somewhat modified, for the 
Treaty of Versailles listed ete Bae representatives, although 
under the overall rubric of the British Empire, for the 
Dominions of Canada, Australia, New Zealand, South Africa 


and India. > 


Thus, these States took part in the negotiation 
and signature of the Peace Treaties and, even though a part of 
the British Empire, were regarded as the original members of 
the League of Nations. 

The Imperial Conference of 1926 acknowledged the auto- 
nomy of the "Self-governing Dominions" by declaring them to be 
"autonomous communities within the British Empire, equal in 
status, in no way subordinate one to another in any aspect of 
bife 1PJdonésere or external affairs, though united by a common 
allegiance to the Crown, and freely associated as members of 


i The Statute of West- 


the British Commonwealth of Nations". 
minster of 1931, a legislative act of the United Kingdom 


Parliament, conferred upon the legislative organs of the 


S9Staewart "op! cit #) "p. "368; McNairy "The Law of /Treaties 
(1961) pp. 113-114. 





4 Imperial Conference, 1926, Summary of Proceedings. Report 


of Inter-Imperial Relations Committee, Cmd. 2768 (1926 
nace es 
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Dominions full competence, thereby exempting them from the 
jurisdiction of the Imperial Parliament in London. This meant 
that the Dominions could now have, if they desired it, indepen- 
dent treaty-making faculty in international law. It is to be 
noted, however, that. the Statute, being an act of the United 
Kingdom Parliament, only had domestic effect, and could not 
automatically confer this power upon the Dominion. Neverthe- 
less, the concept of the Crown as one and indivisible and the 
fact that under the British Constitutional system, treaty- 
making is essentially an executive function implies not only 
that the United Kingdom must retain some measure of initiative 
in the sphere of "Commonwealth" foreign policy, but also that 
by its signature on a. treaty, the United Kingdom could well 
commit some or all of the Commonwealth countries inter- 
nationally. The treaty-making power hitherto acquired by 

the Dominions was in respect of bilateral treaties of a 
commercial and technical nature. The Imperial Conference 

of 193/, therefore, -recognized,,with reference, to, mud ti- 
tf#berai treaties, in view of-the effect of the. participation 
of members parties, that each member of the Commonwealth should 
take part in any such treaties as an individual entity, and 
that, in the absence of express provisions in the instruments 
to the contrary, each was in no way responsible for the 


obligations undertaken by another member, but each retained 
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the yisht of accession.” It is. to be noticed.that the. typi- 


cal form of international agreements concluded in the name of 
the colonies was the inter-governmental or inter-departmental 
form. Many of the postal conventions concluded by the 


colonial representatives, or with the consent of the local 


6 


colonial administration, were of this form,” and, it should 


be added, the signatory in each case was usually the appropri- 
ate postal authority. 

Although the political evolution which the older 
Dominions had undergone was thought to be merely of internal 
constitutional significance as within the British Empire, ’ 
the enhancement of political autonomy which resulted in 
securing plenary control over the conduct of their external 
relations had an important effect in international law. The 
gradual acquisition of treaty-making competence implied the 


power to enter into agreements with other sovereign States. 


Pipette weconrerence LoS 7 Ollivier, Colonial and Imperial 
Conferences, Vol. 3,7 Part’ Il, “p. 42:7. 


E.g., The agreements between the United States and New 

South Wales (1874) and Queensland (1876), Hertslet, Com- 
mene aA thredtiiics ea sv ole 4, tp. 1204 -andeVolwelS 4 pw 260 
respectively; in 1890, New Zealand separately signed the 
convention establishing the Union for the Publication of 
Customs Tariffs (now the Int. Convention for the Simplifi- 
cation of Customs Formalities, acceded to by N.Z. in 1924). 
For subsequent practice see, e.g., Barbados (1922) L.N.T.S., 
Valw'2U, Wantlios. Federated Mataymotates (1921) CL Nala we 

N Ores 2 Ome eas OO 


See, e.g., Moore, "The Dominions and Treaties", 8 J. Comp. 
Leg. & Int. Law (1926) pp. 21-32; Johnston, "Dominion Status 

4 realirtd. clea wh: 2elevAwnl. Laine 61927) pw 480-484 svThorson se The 
British Commonwealth of Nations", 7 Canadian Bar Review (1929) 
pp. 95-100; Phillips, "The Dominions and the United Kingdom", 
PeCagp eed seCLo SZ) pe elO4eet.. seq. 


~fiiigqmt2? oft tot solsnsvacod 
ee nD at .3,M yd od bsbooos 


(SS@L) sobedred ,.g. 


= = 


ads ESRI): eogand, elem, bodazebed 424) 





















yt I 
J . = 
wy Fy 
tayd oda tad3 bestton sd of af 31 “poteeso2 
) 4 at babyulonos pstes Larotisnteiat 20: x03 
ee. . tor ; 
atI taqsh+%s tat ro Letnomn o2~-Ttesat edd ¢aw eat nolos: af 7 
¢ . _ - 
. = i et dela ee 
diz. wd bulosos insviros fetseq sd? to yask er) 
\ ee ee ; 
7 
d3 io sem } dvd 0 evissinsaestqs ait 
1 ae 7A 
fi ; : & Max oO } SY ~ 0 5 jeitaimbe Latnolos ? 
® : % 
- - = 
\ off uf } +03 3 -babbs od 
»-¥Ytrtzodius La3soq) e7s 
{5} yisiiog sdz, dgvorg tA at 
Fe a : vis ir y f snousvebau bed enotatmed 
; a E ? ae 
ghjixra as Sone ragts Lepotivtiiasgoa 
7 Q t tiie ‘oO stoemeonsdas edz j 
‘toda 2 eda 23 e13c02 sasigq guisvoee 
ox t 5 rqat oe bad agotiaises 
r t -yisns13 to ttetupos Leaubsaxg 
z 7 lw asinemestg i isjins o23, TSwo 
A 8 ee me eae tee 
ir [od LffQ ,TEeLl ,seaetetaod Ietregqnt 
¢ q stat .€ .Lov cence te lnoD 
{ jaoreieenatootiepenmam 
; , ‘ =. 4 
sf bas estate badinol dt neswisd eginemsetgs iT «+B» ra 
—tcod ,J9les2sH ,(d38L) baslanwsesuD bas (818I) asiaW djuvoe® 
Qos oq ,ti [oV bos ,ACSL .q , df .LoV.,astiza sort isto: om 
siz bsgate (istaraqge bosiasesS wel 08! al. iylevisosqges ne 
io anotssotidus sit tot moka and gokdebidasas mottasvaos. . 


yD a 


-inI sdt won) aitizel emo3 at 
; dota2 (enrol. amos aud | to aot 
9 ,.308 sottonze . * neupsady 
+% 20 












171 


The recognition of this capacity by other States, as mani- 
fested by their willingness to enter into treaty relations with 
the Dominions, entailed a recognition of their international 
identity, of their legal personality, for it is this fact of 
recognition in international law which establishes and makes 
concrete the international legal identity of a State as a 
subject of international law. 8 Thus the Dominions were in 
fact acting as independent sovereign States in international 
law. Their treaty-making capacity developed through four 
specific stages: the substitution of the right of separate 
adherence for the practice of automatic inclusion by the 
United Kingdom; the right of separate withdrawal from treaties 
granted at the Colonial Conference of 19073? the right of 
withdrawal from treaties binding by "inheritance", and finally 
the right of separate negotiation and signature. 19 It would 
appear that this last phase of constitutional development did, 


in essence, confer upon the Dominions international capacity 


8 Scott, ‘The End of.Dominion Status", 38 A.J.IsL. (1944) 
pp. 34-47; Corbett, "The Status of the Br. Commonwealth in 
Viele hawes eon UeROLei. Law.) =X 1040) app. S45-9 54 .e DUN, ee lne 
New International Status of the Br. Dominions", 13 Va.L.R. 
(1927) pp. 354-373. 


9 Parliamentary Papers, Vol. 55, p. 483. 


10 cf. Canadian Government's negotiation of a treaty with the 
U.S. in 1922 in regard to the Halibut Fisheries. Its right 
of separate negotiation was questioned by the U.K. Govern- 
ment, which believed that full powers should be given to 
His Majesty's Ambassador in Washington, together with the 
Canadian representative, to conclude the treaty. Canada hesi- 
tated on the ground that the treaty was of interest solely 
to Canada and the U.S., whereupon the U.K. agreed. 
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in so far as the independent assumption of international 
obligations under treaties was concerned. 


Tadiaee 12 


and the Irish Free State may well be assimi- 
lated with the older Dominions in view of their gradual develop- 
ment of independent treaty-making powers. British India had 
a limited measure of .independent action as regards accession 
to and withdrawal from commercial treaties even prior to 1919. 
But unlike the Dominions, India had a representative, as dis- 
tinguished from a responsible, government, for all governmental 
powers were concentrated in the hands of the Governor-General- 
in-Council, who, in turn, was directly responsible to the 
Secretary of State for India in London. For this reason, 
India could not, in realistic terms, be said to have reached 
a status of autonomy similar to that of the older Dominions, 
nor was she really in a position to exercise an independent 
POLICY: 

Yet it has been asserted that India has enjoyed inter- 
national personality as of 1919, since it was separately re- 


presented within the British Empire delegation at the Paris 


Peace Conference after the First World War and was regarded 


11 Réce Ghosh, Treaties and Federal Constitutions, Their 
Mutuaisimpact (1961) "pp. 16-21; Schachter,” “TheyDevelop- 
ment of Int. Law through the Legal Opinions of the U.N. 


Secretariat’ je25> Bayete. (1948). pp.891-102. 


12 McNair, Law of Treaties (1961) p. 641. 





7S 


as one of the original members of the League of Nations. 13 
India itself seems not to have fully grasped the implications 
of this specific event at the time. In a much quoted passage, 
the India Office in a memorandum to the Indian Statutory 
Commission in 1930 declared: 

It must be emphasized that the grant of an international 


status to India before she was fully autonomous even in 
her internal affairs has resulted in a highly anomalous 


situation. The new status cannot by any process of rea- 
son be harmonised with the constitutional relations bet- 
ween India and His Majesty's Government. The precise 


implications of the change were not at the time fully 
realised. 


Two categories of treaties were applicable to India 
after 1919: those signed for India, and those concluded before 
and after that date in the name of the Crown, but whose 


application was extended to British India. The Treaty of 


1920 relating to the French establishment at Balasore? seems 


to have been the first international agreement concluded by 


LngtAwse lt was also a signatory.of the Ceneva Slavery: Conven- 


16 


airs tice 9 2:0) 5 the International Convention for the Renunciation 


Of War as an Instrument of National Policy (Kellog-Briand Pact), 


13 sirdar D.K. Sen, "The Partition of India and Succession in 
DPnceetnationals Law. sol; indian Law Review (1947) pp. 190-200; 
Mervyn Jones, "State Succession in the Matter of Treaties", 
26R Berle lien (GlS4/) apne O0s Ghost, Sop. soln. lea bow e 
pp. 20226 
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102 Siu and the Treaty for the Limitation of Naval Armaments, 


1936. a0 

Whether or not in reality India did possess international 
personality prior to 1947 when it achieved its independence 
(in view of the fact that political responsibility was vested 
solely in the Governor-General-in-Council) it cannot be denied 
that at least she "was accepted as an international person by 
a number of States".19 The partitionsofpBritish Indiagin 
bo4aee into India and Pakistan raised the question of the 
classes of British treaties which affected India alone, those 
which affected Pakistan alone and those which affected both 
territories, A list of 627 Imperial treaties was thus com- 
piled by the United Kingdom Government. Eleven of those were 
applied specifically to India; 191 were of exclusive interest 


Zi Of 


to Pakistan, and 425 affected both Pakistan and India. 
the 627 treaties, 350 were concluded after 1919, and the rest 


are chiefly treaties of the East India Company, including the 


id ea vere oFY presi waiedswpeleyer! isberpt Fa7% 
b 


1929, No. 796. 


LOT en Te Sy evo. knoe up pelle mbe hbase Pee C bom d 40, wines: 
Hudson, Int. Legislation, Vol. VII, p. 263. 


19 TjUsAes) Dhevkitect Or, inuependence. on Lregties «(1900)) Daas ln 


20 Indian Independence Act (1947), 10 and 11 Geo. VI, C.30. 


21 partition Proceedings, Vol. 3, Annexure V, pp. 217-276. 
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Anglo-Danish Commercial treaty of 1662, 7- 


The relevant treaties 
were divided between India and Pakistan in accordance with the 
provisions of the Indian Independence (International Arrange- 
ments) Order, 1947,23 regarding the devolution of international 
rights and obligations. Soon after accession to sovereignty, 
India informed all the States concerned that she would con- 
tinue to honour all treaty obligations existing between them 
and herself. This meant that India accepted all the treaties 
of British India as continuing in force as between her and 
third parties, even though many of those treaties were re- 
negotiated during the few years following independence. This 
attitude was in accord with the view expressed by the United 
Nations, in 1947, after consultation with the United Kingdom 
Government, regarding the status of India with respect to the 
transmission of treaty rights and obligations to her after 


24 India was said to be the same as British 


independence. 
India, and as such, treaties of its predecessor affecting it 
continued without interruption. On the other hand, Pakistan 
was regarded as a new State which would not inherit treaty 


rights and obligations of the old State. In 1956, India 


further compiled a list of 45 British Extradition treaties 





22 OU Connell .ctate:Successi On, eV Od Lie) 967 poe 


23 Gazette of India Extraordinary, August 14, 1947. 


24 see U.N. Press Release: PM/473; Doc.A/CN.4/149; I.L.C. 
Vearbook.—Volw II, 1962, .p. lOl. 
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which she regarded as binding upon her, “> 


26 


although in State 
of Madras v. Menon the Supreme Court of India held that 

Part Ilcof «the Fugitive Offenders Act: of 1881 was no longer 
in force as between India and Singapore. On the other hand, 


Dnepabrarey. “Air india Limited, */ 


the High Court of Bombay 

held that India was party to the Warsaw Convention of 1929 

by virtue of continuity of identity. In the Right of Passage 
case, 78 India was held by the International Court of Justice to 
begbound) tinavintuesof tsuccession, by the: treaty of.1779 bet-— 
ween the Portuguese and the Marathas. 

What could account for the apparent inconsistencies not 
only in the judicial attitude of the national courts, but also 
in the general approach of the government to the application of 
even those classes of treaties acknowledged as surviving, in 
spite of the seeming automatic succession of India to the 
applicable treaties of British India? As McNair has pointed 
out, 7? the answer in each specific case must be sought in the 
intentions of the parties - that is, the basic objective of 


theupasticular)\treaty tin question.» It is submitted» that the 


determination of the objective of a. treaty - or the: intentions 


= Lok Sabha Debates, 12th Sess., 1956, App. 4, Annex. No. 42. 


26 International Law Reports (1954) p. 46. 


27 International Law Reports (1953) p. 41. 


28 T7 Gru. sReports (1960) ep. 7. 


29 McNair, The Law of Treaties (1961) p. 115. 
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Or —Chesparcres— -1n*Orderm@to ascertain its appli cabiiiliay ttoita 
given situation involves, for all practical purposes, a process 
of political judgment, and is accordingly governed by operative 
principles of politics rather than exclusively by impersonal 
legal rules. It is interesting to note that while Pakistan, 
which came into existence on the same day as India - August 15, 
1947-is itself inclined in general to claim automatic in- 
heritance of treaties (e.g., the Convention relating to Ob- 
scene Publication and the Traffic in Women and Children?°) by 
virtue of the signature of British India, the West Pakistan 
High Court in Barlas Brothers (Karachi) v. Yangtze (London) 
Limited3+ held that Pakistan, being a new State, could not suc- 
ceed to the Geneva Protocol on Arbitration Clauses, 1923, and 
the Geneva Convention on the Execution of Foreign Arbitral 
Awards of 1927.24 Both the Protocol and the Convention had 
been signed and ratified on behalf of India: and were imple- 
mented in India in 1937 by the requisite legislative procedure. 
Again, they did not contain exclusive territorial application 
clauses, and thus by the terms of the Indian Independence 


(International Arrangements) Order, 1947,2° they should have 





30 cCmnd. 368, p. 34; U.N. Doc.A/CN.4/150, p. 9. 






31 Barlas Brothers (Karachi) & Co. Yangtze (London) Ltd. 
Pakistan Lésal  Deciel ons vole 1959) spi 423 This udg= 


ment was upheld on appeal to the Pakistan Supreme Court, 
BeGwilOLdys VOL. Ll GL9GL) boo. 


Ve 





we Hudson, International Legislation, Vol. III, p. 2 2G. 


33 Locjfcitx note 23) above. 
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devolved upon both India and Pakistan. It would appear that 
in this particular instance Pakistan's attitude, as exemplified 
by the rulings of its courts, was influenced less by existing 
legal pranciples than by political tactors. 

The Irish Free State came into existence in 1922 pur- 
Suant to the Articles of Agreement of 1921 granting it the 
same constitutional status as the Dominions of Canada, Austra- 


d.?* The definition of "Dominion" as pro- 


lia and New Zealan 
vided by the Imperial Conference of 1926 was regarded by the 
Irish Free State as equally applicable to her. Its admission 
to the membership of the League of Nations in 1923 had con- 
firmed its conviction as to its status as a full international 
person. In 1924, the Treaty of 1921 was registered with the 
League of Nations. This move was severely opposed by the 
British Government which contended that these Articles of 
Agreement possessed only constitutional significance and could 


not be regarded as a treaty in the international sense. It 


argued: 


Since the Convenant of the League of Nations came into 
force His Majesty's Government have consistently taken 

the view that neither it nor any conventions concluded 
under the auspices of the League are intended to govern 
the relations inter se of the variuos parts of the British 
Commonwealth. His Majesty's Government consider, there- 
fore, that the terms of Article 18* of the Convenant are 


34 LZ and lot Geox Var Cw. 


* Article 18 of the Covenant provides: "Every treaty or inter- 
national engagement entered into hereafter by any Member of 
the League shall be forthwith registered with the Secretariat 
and shall as soon as possible be published by it. No such 
treaty or international engagement shall be binding until 
so registered". 
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But the Irish Free State refused to accept the British Govern- 
ment's contention on the ground that "the obligations contained 
in Article li bane oo are imposed in the same specific terms on 
every member of the League". 3/ The British Government's atti- 
tude, however, based upon the alledged operation of the inter 
se doctrine, continued to be that changes in political insti- 
tutions within the Commonwealth were purely of municipal legal. 
significance. In so far as treaties were concerned, the British 
sovereign, the Head of the Commonwealth, could never contract 
with himself. 28 British treaties were, therefore, presumed to 
bind the Dominions as part of the realm. Thus, in 1901, after 
the formation of the Australian Commonwealth in 1900, with the 
legal competence to legislate in respect of external affairs, 
the Dutch Government complained to the United Kingdom Govern- 
ment regarding the failure of South Australia to fulfil the 
obligations of an Anglo-Dutch treaty concerning the treatment 


of merchant seamen. The Imperial Government adopted the atti- 


SENT cy Bvole) 27. tend 4ou 
36 Article 18 of the Covenant of the League of Nations (1920). 
3) LaN-DeSineVol.o26ninn LQ. 


38 O'Connell, "The Crown in the British Commonwealth", 6 
I.C.L-Q. (1957)-pp.. 10321193 R.Y.:-Jennings; "The Common- 
wealth and International Law", 30 B.Y.I.L. (1953) pp. 320- 


351; Hackworth, Digest of International Law, Vol. V, 
Pps 09=570, 
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tude that since the obligations of treaties rested on the King 
and hence directly on the Imperial Government, foreign nationals 
were entitled to look to His Majesty's Government for redress. 
Similarly, in 1907, the law officers advised the British Crown 
with reference to the Federal Commonwealth of Australia that 
"Treaties were made by His Majesty on behalf of his dominions, 
and the mere change-of the internal administration of portions 
of those dominions could hardly be put forward as a valid reason 
for holding that a Treaty entered into on behalf of part of 
those dominions terminated on confederation". 39 In 197 5) etn 
answer to an inquiry by the United States Government, the 
British Government expressed the view that the Irish Free 

State continued to be bound by the Anglo-American Treaty of 

1899 concerning the holding of property, irrespective of changes 


40 This: British attitude -towards 


in. its constitutional status. 
the question of application of treaties contracted by the 
British sovereign to the Dominions was clearly at variance 

with the view held by the Irish Government, which tended to 
suggest that Ireland's commitment to British treaties was based 


upon the accepted international practice with regard to treaty 


devolution, which was ultimately dictated by the requirements. 


39 Law Officers' Opinion to the Colonial Office, December 2, 
19073; McNair, Law of Treaties (1961) p. 646. 


40 McNair, Ibid., p. 640; Hackworth, Digest of International 


Law, Vol. V, p. 369; O'Connell, State Succession in Munici- 


pal Law and International Law, Vol. II CISA Pay 
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of policy.41 Irish policy was, therefore, to succeed to 
commercial and administrative treaties signed on her behalf 
by the United Kingdon. 

At.this juncture,,it.would.seem appropriate to inquire in- 
Posthesetfectsofethe, inter se doctrine,.or its.intended effect, 
upon international law with respect to the relations between 
the Commonwealth countries as such. As McNair has pointed 
aytpacgie the legal effect of. this doctrine is today at least 
vastly diminished. But as it operated between the various Com- 
monwealth countries (the United Kingdom inclusive) prior to the 
Second World War, its aim was to exclude the relations of these 
countries inter se. fnom beinge-regulated by international law 
rather than by "domestic constitutional or inter-imperial law". 73 
So far as the old Dominion were concerned, the general 


tendency was to succeed to treaties of a commercial or tech- 


nical character almost automatically.44 Yet they retained the 


41 Reference has already been made in the previous chapter to the 
statement of the Prime Minister of Ireland in the Dail (Parlia- 
mecut a ine pl9sse.onj this! questionigeSeectMcNairag op. ciit.zep. O41. 


vo MCN ALL yO Dre Clty) "Dp sm iniel. 





43 Ibid., Fawcett, The British Commonwealth in International 
Law (1963) pp. 144-194. 





As E.fg .(,0 The reat majority of the treaty obligations of Austra- 


lia and New Zealand appear to be agreements signed by the 
U.K., which applied to these territories. See Australian 

and New Zealand Treaty Lists. In 1947, on achievement of 
independence, India was presented with a list of 627 treaties 
concluded on behalf of her by Britain. See Partition Pro- 
ceedings (1947), Vol. 3, Ann. V, pp. 217-76; also C.W. Jenks, 
"State Succession in Respect of Law-Making Treaties", 29 
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right to withdraw from such treaties. This right was esta- 
blished at the Colonial Conference of 1907.4 But it is even 
more significant that, in constitutional terms, they achieved 
international personality by evolutionary process, prior to 

the attainment of full independence. This would appear to be 
the crucial factor in so far as succession to treaty obligations 
in. international law.is concerned. They not only, through 
various stages of constitutional development, acquired the legal 
competence to enter into international agreements with foreign 
States, but their international identity was acknowledged 
expressly or tacitly by some members of the international 
community, at least those who were willing to enter into direct 
agreements with them. It is this recognition of the separate 
international identity (even before complete independence) of 
the older Dominions of the Commonwealth which distinguishes 
them from the newly independent Commonwealth countries. The 
latter, even though they may have acquired a quasi-autonomous 
status under) British .constitutional law, did not in reality 
achieve a separate identity in international law.4© Their 
governments were still largely representative, not responsible, 
in character in that all or nearly all legislative powers were 
vested in the colonial Governors who were directly responsible 


toOwchne COLOhtal QOLELce in wondonu. 


45 Parliamentary Papers, Vol. 55, p. 483. 


46 Lester, "State Succession to Treaties in the Commonwealth", 
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This does not say why the older Dominions should succeed 
almost automatically to Imperial treaties while the newly in- 
dependent States should not. It simply suggests why the 
question of State succession was not even raised in respect 
of the Dominions till the latter part of the 1920's.4’ By the 
end of the Second World War, however, the sovereign status of 
the Dominions had been unquestionably recognized, 48 One 
authority 49 has argued that the achievement of "plenary com- 
petence in treaty-making" together with the attainment of 
Dominion status was "an instance of State succession". In 
support of this contention, Professor O'Connell states: 

That some discrimination in the selection of applicable 

British treaties. occurred is clear from the omission from 

the listshofeallftreaties, of poldticalralliance,;, andsof 

all the great peace treaties, other than those which had 
commercial clauses. Whether they were conscious of doing 


so or not, therefore, the compilers of the lists were 
clearly acting upon a succession notion, and deliberately 


restricting the devolution of Imperial treaties to selected 


categories which hey regarded as 'non-personal' to the 
Imperial Government .° 


BuUterier Lact that in .compilinge thestreacy lists ror tive 
Dominions, the British Government limited itself to the 'non- 
personal' categories of "commercial, extradition and judicial 


process treaties" indicates: that it must have been fully aware 





47 See, @.g., Dunn, "The New International Status of the 


British Dominions”, 13 Va. Law Review (1927) p. 354ff. 


48 Corbett, .Loc. Clty4 Thee above: Scotty loc, sc1ti, ne omabove. 











49 o'Connell, "Independence and succession to Treaties", 38 
Boles Lels (1962) pe 94, 


50 Ibid., pp. 88-89. 
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of the types of treaties the inheritance of which a new State 
would not normally consider as repugnant to its sense of 
sovereignty. It is submitted that British practice in this 
regard was not inconsistent with its general approach to the 
problem of- succession in international law,>2 and did certainly 
accord with the traditional diplomatic practice of new States 

to inherit, even on a transitory basis, the predecessor's 
treaties of an economic, legal and technical nature. This 

would seem to be borne out by the fact that, although as a 
matter of Commonwealth custom the old Dominions could have con- 
sidered themselves as bound by all Imperial treaties, they still 
had the option of denouncing those treaties to which they did 
not wish to adhere, Furthermore, they did in fact exercise that 
option by inheriting treaties which were precisely of the class 
indicated above. Thirdly, it does not appear that most of the 
Dominions, before the Irish Free State, openly questioned the 
validity of the inter se doctrine as it was supposed to operate 
between them. This would appear to indicate that these States 
were relatively contented with the existing constitutional 
arrangments, based upon the continuance of a common, indivisible 


crown, and supported by accompanying economic benefits. 4 


91 cf. The Law Officers' Opinions with regard to (1) the new 
States of Latin America; (2) Belgium after her independence 
in "1830; ° (3) Poland after 1919; (4) Finland after 1919; 
(5) Panama on its independence in 1903. McNair, The Law 
of Treaties (1961) pp. 601-605. 


92 Cf. The Imperial Preference System. In 1897 Britain de- 
nounced her commercial treaties of 1862 with Belgium and 
1865 with the North German Confederation in compliance with 
Canada's suggestion that Commonwealth Preferential system 
be created. 
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On the other hand, the Irish Free State, while accepting 
the general practice of assuming obligations arising from 
treaties of economic and administrative character, sought 
to demonstrate the limits to which she was willing to go. 

By explicitly challenging the binding force. of the inter se 
doctrine in respect of itself, it was in effect attempting to 
aseert- “ite "right sto ytheiefwllsexercisie of the faculties of 
government under international law untrammelled by Imperial 
constitutional impediments. In this connection, it is to be 
noted that when in 1930 Ireland accepted the compulsory juris- 
adictionsofsthe PermanenteCourtiofvIinternational Justice, it 
made no reservations (as was the practice of some States) 
regarding disputes between Commonwealth countries inter se. 
Pakistan followed the Irish example in 1960. 

The above survey of the attitude of the older Commonwealth 
Dominions establishes first that they gradually acquired inter- 
national capacity through Imperial constitutional adjustments. 
The process involved (1) the automatic application of commer- 
Gia teereaties. to tascolonyye2 ) athe, colonyessrighteofeconsent 
to a treaty through separate adherence; (3) the right of sepa- 
rate denunciation of a commercial treaty; and (4) authority to 
engage in separate negotiation and signature of a commercial 
treaty. These constitutional adjustments, though of a municipal 


character, created certain consequences in international law. 





23 Mervyn Jones, "State Succession in the Matter of Treaties", 
DIBBO TnL nl CLO Wap coor. 
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First, the recognition of the international legal capacity 

of the Dominions by other States implied a recognition of the 
effect of such constitutional changes on the international 
plane. This, together with the prevalence of the juridical 
notion of the indivisibility of the Crown as well as the 
supposed operation of the inter se doctrine, may well have 
rendered unnecessary the need for the British Government to 
enter into devolution agreements with the Dominions as a 


mechanism for transferring treaty rights and obligations. 


ime Succession by the New Commonwealth Countries 


In contrast with the older Dominions, the new countries 
of the Commonwealth acceded to independence after the Second 
World War almost in one step. They did not go through the 
gradual and prolonged stages of constitutional adaptation 
which had been instrumental not only in providing the older. 
Dominions effective training and experience in international 
affairs, but also in establishing their separate identity as 
international persons before their attainment of sovereign state- 
hood. With Ireland's open defiance of the inter se principle 
of Imperial constitutional law and its: general self assertive 
attitude in respect of freedom of choice of treaty. obligations 


despite the official objection of the United Kingdom Government, 





NT Sia GLO 240) p. 449. Even English Courts did not con- 
cede that the Irish Free State was truly a new State. See 


Murray v. Pakes, (1942) 2 K.B.123., 
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it became obvious that a precedent was indeed being set which 
might well have a far-reaching impact on the constitutional 
integrity of the Empire. The practice of applying Imperial 
treaties to a colony was not confined to the older Dominions, 
ZOLmas aatattertofspolicy , “only*atsmall “fraction of *®treatiés 
were made to apply specifically to one colony. The post-war 
development of granting independence on a large-scale to the 
former colonies has emphasized the importance of ensuring the 
continued operation of the international treaties entered into 
by the predecessor State on behalf of its former colonies. As 
a result, the practice has emerged of concluding inheritance or 
devolution agreements between the departing imperial power and 
its former colonial territory before being granted political 
independence. 
The practice originated with the independence of-.Iraq in 
June, 1930.>° The agreement provided that: 
The High Contracting Parties recognize that upon the 
entry into force of this Treaty, all responsibilities 
devolving under the Treaties and Agreements referred to 
in Article 7 hereof upon His Britannic Majesty in respect 
Ofelraqewilly invwso: far as His Britannic Majesty is. con- 
cerned, then automatically and completely come to an end, 
and that such .responsibilities, in so far as.they continue 
at all, will devolve upon His Majesty the King of Iraq alone. 
It is also recognized that all responsibilities devolving 
upon His Britannic Majesty in respect of Iraq under any 
other international instrument, in so-.far as they continue 
at all, should similarly devolve upon His Majestry the 
King of Iraq alone,-and the, High Contracting Parties :shall 


immediately take such steps as may be necessary to secure 
the transference to His Majesty the King of.Iraq of these 





>> T3001 N TES), py 3663  Gmds No. 3797, Article: 8. 
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responsibilities. -° 


The text of the devolutionary agreement with Transjordan?/ was 
basically the same, mutatis mutandis, as the above, and its 
intended effect was.complete succession. But in the case of 


58 shy. 


Burma and Ceylon, the text was substantially changed, and 


this has remained the model, with minor modifications, for 
subsequent agreements with other new Commonwealth countries. © 
Ghana, which became independent in March, 1957, was the 
first of the African Commonwealth countries to sign an in- 
heritance agreement with Britain, and it is perhaps instructive 
to cite the terms of that agreement as evidence of the flexi- 
bility characterizing the more recent devolution agreements: 
all obligations and responsibilities of the Government of 
the United Kingdom which arise from any valid international 
instrument shall henceforth, in so far as such instrument 
may be held to have application to Ghana, be assumed by 
the Government of Ghana; 
the rights and benefits enjoyed by the Government of the 
United Kingdom.in virtue of the application of any such 


international instrument to the Gold Coast. (former name 
of Ghana) shall hence forth be enjoyed by the Government 


DORE TS. iNos.15 -(1931)> Cmd.. 3797. 

D7 ik-TeS63 Vol. 6,¢p. 144; Gmd, 16916. 
38 U.N.T.S., Vol. 70, p- 184; Cmd. 7360. 
OS HONdT. BG ,. Vol, S68 op, 8 28:8 0nd.2725 78 


60 Eig., Malaya (Cmnd. 346); Cyprus (Cmnd.1252); Nigeria 
(Cmnd. 1214);Sierra Leone (Cmnd, 1464); for analysis of 
the agreements affecting Singapore, Malaya and Malaysia, 
see. Green, 4 Canadian Yb. of International Law (1966) 


p» 21 et. seq. 
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of Ghana. 6l 
It is arguable that the above agreement might have been drawn 
up with the deliberate object of leaving the new State suffi- 
cient leeway for freedom of action as to the type of treaties 
held, upon construction, to be binding upon the successor 
State. One writer®? has criticized the above draftsmanship 
as capable; in»principle, of leading upon interpretation to 
virtual anarchy. O'Connell believes that under the terms of 
this agreement, the new State in question may not only be able 
Goapicksand choose, but mayi be’ tempted to lay- claim to rights 
without reciprocal obligations. But this criticism would seem 
to be irrelevant in view of the fact that so far no new State 
has in practice gone to the extent of invoking any provisions 
of the devolution agreements as a legal justification for failure 
to fulfil a specific obligation incurred under a treaty acknow- 
ledged to have devolved upon it. As Lester has observed, ''the 
doctrine that a State may not take the benefits of a treaty 
while denying the burdens prevents a new State from playing 
fast and loose, as does. the obligation to recognise executed 
treaty-conveyances, and international law created by "law-making" 


freaties"°- 
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62 GaGanne ll, Sombie. salve (L902) op. L200; otate ouccessi0n in 
Municipal Law and Int. Law, Vol. 2 (1967) p. 360. 


63 Lester, "State Succession to Treaties in the Commonwealth", 
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Clearly, those third States which have accepted, expressly 
or tacitly, such devolution agreements as "creating" rights and 
duties between themselves and the successor State, could not be 
said to regard them as instruments of anarchy. The United 
States, for instance, in its Treaties in Force, 04 lists against 
those new States which are parties to devolution agreements the 
treaties of their predecessors. As regards the succession of 
a new State to multilateral instruments of which the Secretary- 
General of the United Nations is the depositary, the tendency 
has been to follow the routine administrative procedure of 
transmission of treaty rights and obligations based upon 
deposited devolution agreements, even though the depositary 
has frequently sought from a new State an express declaration 
of its attitude to the relevant treaties. °° 
ALCHoUghH the inheritance agreements are not perysercon-— 
stitutive of legal rights and duties in respect of third parties, °° 


their basic. value may be "to provide a starting-point for the 


negotiation of new arrangements following the creation of new 


64 Treaties in Force CU. ommestatesDeptye Piubiaca td on mwhere 
treaties are listed against new States parties to in- 
heritance agreements as indicative of affirmative attitude 
of such States towards novation. 


65 See, e.g., the Secretary-General's policy statement in 


Summary of the Practice of the Secretary-General as 


Depositary of Multilateral Agreements, ST/LEG/7, p. 61 
GA ws te. 7 8095.9!) . 


66 De Muralt, The Problem of State Succession with Regard to 


Treaties (1954) p. 40. 
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67 
SUA ce Sa. ae Pewoulo7 tieretOre; appear that they were 


formulated not with a view to providing the new States 
with a legal strait-jacket, but in recognition of the 
essential principle that a treaty remains binding only as 
between che contracting parties. For third States ‘such 
agrecments are res inter alios ee BurcChexr more, aa tac 
possible to argue that the devolution agreements are funda- 
mentally consistent with realism, for, implicitly they ac- 
knowledge that certain treaties are by their very nature 
Suge me LOs tice rule  wrepusisics Stantlbus,. panliciuLar lawheswse 
their raison d'etre can no longer be sustained, by the exist— 
PMidecurtenOreractS Bor aeradica laichangesos Si edeenrinapaea yi 
Tigis olwayse possibley to, look at ianyeinternational 
agreement or treaty from two angles, namely, international 
JaweaiGumunicipoala law «sThusethe, validitysofethesanheratance 
agreement, as a treaty, on the international level may have 
PeeelemtoroO Wiel its simplementationson the, municipal, level, 
for the effective application of the provisions of any inter- 
national treaty is contingent upon thesdemestic constitution— 


al processes of 


Oi 

bescewe we LOC. Cit. in. Ales bOVe maps UGE 
68 
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Harvard Research in International Law, Law of Treaties, 
OOM ele ta 9S 5 ee bole G53, poe | CIO LUA Lassitayn, 
"Treaties and Changed Circumstances (Rebus sic Stantibus)", 
Glee in 1 96) moo wc O-Coye CNolt Toe shaw Of vTreaties 
(1 OG ets 456-4579 PI sic. Yearbook, wo. 1; 1963, pp. 136-158; 
Vienne ooOnvention Onetheslaw Of Treaties, Article 59, U.N. 
Doc. A/CONF.39/11, pp. 365-382, (26 March-24 May, 1968). 
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70 


each State. By what means does a devolution agreement become 


effective in the domestic law of a successor State? Does the 
duty to give effect to it rest solely with the treaty-making 
Organ.- the executive?,.Or,does its implementation constitu- 
tionally» require, distinct legislative, approval? The’ case. of 
Somalia provides a useful illustration of the problem which 
this may pose in a new State. 
Article 4 of the Somali Act of Union, passed by: the 
National Assembly in January, 1961, effective retroactively 
as of July 1, 1960, when Somalia became independent, provides: 
MISA oricghtsylawiulivevyested dnvorsobiications, lawfully 
incurred by the independent Governments of Somaliland and 
Somalia or by any person on their behalf, shall be deemed 
to have been transferred to and accepted by the Somali 
Republic upon the establishment of the Union. 
(2) Whenever such rights or obligations arise from any 
international agreement their acceptance by the Somali 
Republic shall be subject to Article 6/7 of the Constitu- 
tion. 
ReoeteLewo/ OL the somali -Constitution. provides: 
The Assembly authorizes by law the ratification of-politi- 
Galeantititaryeandscommercialsinternational, treaties or of 
those which involve modification of laws _or financial 
expenditures not foreseen in the budget. /2 


It-seems clear:-from the above that. the, stipulations. of the 


domestic. constitution of.a,new- State, may operatesinga manner 


70 Holloway, Modern Trends in Treaty Law (1967) pp. 238-249; 
see also pp. 151-237. 


71 Whiteman, Digest of Int. Law, Vol. 2, p. 956. 


72 Constitution of Joly OO, AY Cw Ov, eA se bees Le ey, 
Couetitwmrionss»otaNatdous,ewol wo 1(1965) p. 791. 
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prejudicial to the automatic enforcement grosso modo of an 
inheritance agreement, even if it were politically possible to 
dotisocn Lt is submitted-that, from the - point of view of State 
succession, it is immaterial whether the devolution agreement, 
beingtaatreatysin itself, is left to be-applied:on:the munici- 
pal»splane: exclusively by the executive organ or with specific 
legislative authorization; its implementation (i.e., the actual 
successions off aonew State to the: treaties of: its predecessor) 
is necessarily a political act, requiring the subjective dis- 
cretion of the relevant: organs of: government. Thus, the 
flexibility of these agreements, as demonstrated by the text 
of the Ghana agreement cited above, does allow the new State 
sufficient latitude to determine the applicable treaties, 
besides the purely localized or. dispositive ones, to which 
it is prepared to succeed. This by no means implies illimi- 
tablel freedom) tot "pick and choose!'. 

As the quality and content of the present inheritance 
agreements are substantially different from the initial ones 


drawn up for Iraq’? 74 


and Jordan, they could not have been 
intended to bring about automatic or universal succession’? 
toitreatyl obligationssin international law. It is)an accepted 


princi plelor polditicaly administration! thatwthesintrinsiic 


739 Gnd" 9797, °U2KR. TAS. No.-15 (1931), Article’ 8% 
LA omder69L6s-UENTT YS e VolmeN6, pe: 144. 


72> See works by O'Connell cited above. 
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interests’ of *the’ State must’ be’ ‘protected in its’ relations: with 
other States. Thus, a State has always displayed considerable 
Caution as "to the extent’’to' which it Hs willing’ to undertake 
binding international commitments, particularly where such are 
povemtia byetMiabler*to impatr Vrs nationalist interests. Prt lls 
considerations of this character which have tended to guide 
the attitude of-the new States in their practical application 
of the devolution agreements they may have concluded with the 
retiring imperial power. 

The actual selection of the treaties whose continued 
application to the territory of the new State has been acknow- 
ledged shows that, by and large, little significance is 
attached by the successor State to the existence or non- 
existence of a devolution agreement. As O'Connell has aptly 
noted, often a new State has selected some conventions or 
treaties which it claimed to have inherited and has ignored 
others, even though they may have been applied to it as a 
colony, regardless of whether or not It ‘was-°a ‘party toa 
devolution agreement. /© 

Prior to Nigeria's independence in 1960, 78 multilateral 
and 222 bilateral treaties concluded by Britain affected it. 
Accordingly, it entered into a devolution agreement with 
Britain regarding the inheritance of the obligations arising 


veal 


under those treaties. This agreement was communicated to the 
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Secretary-General of the United Nations on June 23, 1961, /8 
acknowledging succession to treaties administered by the United 
Nations. But in 1965, when Nigeria published a list of treaties 
to which it agreed it was party by succession, /9 only 48 
treaties were listed, seven of them being bilateral. Some of 
the multilateral treaties involve membership of the inter- 
mattenalsorganizations;sforeingstance,-ethe 1.M.Fi,andathe 
I.B.R.D., to which succession is not possible except.in con- 
formity with the express provisions of their respective con- 
StuEuenteinstruments. 

Similarly, Ghana, °9 Malaya®l (now Malaysia) and Sierra 
Leone, °4 to mention but a few of the new Commonwealth countries, 
have all notified the U.N. Secretary-General of their succession 
by virtue of the devolution agreements to existing British 
treaties which were applicable to them before independence. 
Yetsethetrgpattern ofichoicesin listingythe relevant«treaties 
appears largely to be dictated by considerations of policy. 


Ghana, in 1957, claimed to have succeeded to. ten I.L.0. Con- 





RoR EN Doo eeA/ CN S4/1505 pu 34. 


9 Nigeria Government Notice No. 1881, Official Gazette, 


September, LIG5..V0l ice N One] pps ELO00N 
80 U.N. Doc. A/CN.4/150, p. 18. 
81 Ibid., pp. 19-20 


SZ bi deep < ) Ale 














S\ raet .€8 snel no enobtev bastat edd Be iazeasd~ “yra ae 


j Fj 


beaial’) ef3 vd berescdebeatabs esirasxd o8 aobeesos we ants shetwoadan 


g Lv oad * | ¢ Pa Q i ( mt 308 f pean, 


i 

( 
- 
Q 
- 


Bs ylao ©‘ ,aoteessous yd yiteq sew 22 beetgs 22 fonda 


tot off Yo qtdersdmom sviovai setteoas Leteselistum edd 


t ,anoljiaxstasgsizo feanotisa 


s3 
rqaone eidleeoq ton ef aoteaasosve dotdw o2.,s0eH, a. :- 


goo svtiosude whe >» arotsivora eastexs od23 dite ciel 


-atnusmutjedt 
. ~ » O68 ‘ 
s : “ : y Biv ,~YiLts 
estirinauos diise ymmoo ad o si a jud scotjias a3 
si - 
J im + 3 Ss 9 be . rs -A,U oan US 2 Lioa 
¢ 7 noktiaul v a3 
i t 3 9tiqas stew doitdw asliast3, 
saitsé 43 ail ; o73 i909 rsjJjéeq 2% 
h 4 c et ( goib ad o3 legratl 
ry r b | r 
“709 .OQ.d. * eysd o3 mislo ,veel al 
OC Se ee ees 


he oq ,O@L\ALMONA 


~ tae 
Las otto Inemnrsved edge 
™_ 0005 .g .V¥ ,om ,S2@ . Lov cael. <19dm93q9 












BL «gq .02L\8, OM. es q M0 





196 


ventions, °3 Malaya, seven; °4 Cyprus, ten; 8° 


and Nigeria, 
fifteen, 2° In so far as bilateral treaties are concerned, 
the emergent countries are more circumspect in inheriting 
them. Where there is undoubted economic or commercial neces- 
sity for continuity of treaty relations, the new States almost 
invariably respond positively by declaring their recognition 
of the continued validity of the treaties in question. But 
often such a policy is adopted to gain time before asking for 
a renegotiation of the treaties. India did this after its 
independence in 1947. New States have shown an inclination 
towards renegotiation of certain bilateral treaties perhaps 
because this seems to offer them fresh opportunity of reaching 
agreements with third States, which will better serve their 
present interests and national needs. 

Under the terms of the Anglo-Japanese Agreement of 
December 29, 1952, all traffic rights in Singapore were con- 


87 


ferred upon Japan. Singapore united with Malaya to form 


Malaysta*on: September 16,°1963,;, but7on August. 9, 1965, "it 


seceded from the federation and constituted the independent 


83°r3L.0. Official Bulletin, Vol. XL, No. 8 (1957) p. 373. 
84 Ibid., p. 442. 


Boi hide Vol. XULLIa Noes 01960). ppe 22-020" 





86 Ibid., p. 524. 


87 see §. Tabata, "The Independence of Singapore and Her 


Si¢gcesaions. 8. .D2eyap. tAnne int. Law (1968) pp. 36-44. 
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StEatesotL Singapore.-asSoon after. the formationiof-the, federation, 
however, Malaysia informed Japan that Singapore was no longer 
within the sphere of the application of the Anglo-Japanese 
treaty of 1952 sand indicated sthat.itsawould,like.to enterzinto 
a new agreement with Japan regarding air services between the 
two countries. Meanwhile Japanese air traffic rights were to 
besacurtailed.as,of January.1, :1964, pending the.conclusion of 
a new agreement. Japan felt. unable to accept the Malaysian 
move, regarding its rights under the Anglo-Japanese Treaty, 
19525 cas,evestedariphts' which;Malaysiayshould respect.) After 
protracted exchanges, Japan agreed to a re-negotiation of the 
treaty. The new Malaysian-Japanese Agreement for Air Services 
was concluded on. February 11, 1965, at Kuala Lumpur, with 
minor changes in content. Meanwhile, Singapore, after seceding 
from Malaysia, °° has acknowledged succession, by the operation 
of paragraph 13 of the Independence of Singapore Agreement, °9 
to the Malaysian-Japanese Agreement. 

On the other hand, when Singapore agreed with Malaya in 
1963 to establish the Federation of Malaysia, the agreement 
(to which the United Kingdom was also a party) stipulated that 
the 1957 Defence Agreement between the United Kingdom and 


Malaya,would, continue.topapply, to all. thesterritories of 


88 Por a detailed discussion of this subject and legal problems 
raised, see Green, 4 Canadian Yb. Ix Law (1966) pp. 37-42. 


89 Independence of Singapore Agreement, Singapore Govt. Gazette, 
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Malaysia, subject only to the proviso that Malaysia would grant 
to the Government of the United Kingdom the right to continue to 
maintain its military bases in Singapore. 29 Singapore has con- 
tinued to regard itself as being bound by this agreement in spite 
of. its obvious political character.and the: fact that its achieve- 
ment of sovereign statehood was a clear case of succession. All 
these examples illustrate the vast anomalies and inconsistences 
characterizing the approach of the new States to the problem of 
succession, and underscore the diversity of factors, other than 
purely legal considerations, which may lead to the maintenance by 
a- successor State of existing treaty relations. 

Because of the widespread use within the Commonwealth of 
the devolution agreements as a typical mode of transferring 
international rights and obligations to a successor State, one 
may be tempted to assume that this practice is universally 
acknowledged within the Commonwealth itself. However, some 
of the new Commonwealth countries have been less favourably 
disposed towards entering into inheritance agreements with 
their- parent’ State. Viewing’ these agreements as essentially 
not conducive to the freedom of choice which a sovereign State 
is entitled to exercise in the assumption of contractual 
obligations, they have, by unilateral declarations, expressed 
their intentions concerning treaties applicable in respect of 


their territories before independence. The attitude of 





90 2 International Legal Materials (1963) p. 817; Ibid., 
(1965) p. 938. cea ak 
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Tanganyika (now Tanzania), Uganda, Kenya and Malawi probably 
provides the most dramatic example of how the psychology of 
new-won independence might, in certain cases, lead to the 
development of a somewhat negative attitude on the part of a 
new State towards subrogation. 

On November 30, 1961, Prime Minister (now President) 
Nyerere made an important policy statement in the National 
Assembly on Tanganyika's view of subrogation to previous 


91 Ina note, dated December 9, 1961,?2 


Imperial treaties. 
to the Secretary-General of the United Nations, Mr. Nyerere 
explained Tanganyika's proposed action with respect to bi- 
lateral and multilateral treaties concluded on behalf of 
Tanganyika by the United Kingdom prior to the former's in- 
dependence, Tanganyika would regard bilateral treaties as 
Bemainingsinfrorcesconja.basis+ofareciprocity jufotegawperiod)of 
two years from the date of independence, during which time it 
would negotiate with regard to the continuance of such treaties. 
"Atthe expiry of that period, the Government of Tanganyika will 
regard such of these treaties which could not by the application 
of the rules of customary international law be regarded as other- 


a3 


wise surviving, as having terminated". This would appear to 


91 Por full text of: statement see 11 1.C.L.Q. (1962) pp. 1210- 
LJ a 


92 Reprinted in Whiteman, Digest of Internatwtonal Law, Vol. 2. 


pp. 1000-1001. 
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bevinerefevenéestotthe*prineiple rebus*sie stantibus, Vaccording 
to which a treaty whose essential objective is no longer com- 
patible with the changed circumstances may be brought to an end. 
As regards multilateral treaties, the statement declared 
that Tanganyika was fully conscious of their special character, 
and as such was prepared to deal with each multilateral treaty 
previously applicable within its territory by specific arrange- 
ments, that is by reviewing each individually, and indicating 
to the depositary what step, in each case, it wished to take 
intrekation®te *the™instrument.*+ Itvis- difficult to’ see why’ this 
is so different from re-negotiating bilateral agreements. 
Uganda, in its note of February 12, 1962, to the Secretary- 


ae indicated their 


General, and Kenya in a similar declaration 
intention to continue to honour existing treaty obligations 
within specified periods of varying lengths, during which the 
relevant instruments would be subjected to legal examination 

for the purpose of terminating those which, by virtue of the 
ordinary babes of customary international law, could not sur- 
vive the: change of’ sovereignty.: It is interesting to note that 
Gayanaiin®itepnote of: June- 30, 1966, sto the Secretary-General,?> 
has adopted basically the same approach except that it did not 


commit itself to any specific time-limit during which some of 


the treaties would have been declared to have lapsed. 


94 I.L.A. The Effect of Independence on Treaties (1965) 
pp. -386=87. 


95 I.L.A. Conference (Buenos Aires, 1968) Interim Report of 
the: Committee on State Succession, pp. 16-17. 
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It has been suggested that the participation of Uganda, 
Kenya and Tanganyika in the East African Common Services 
Organization may well have influenced the general tenor of 
their domestic legal policies with regard to State succession. 2° 
But this would seem to be irrelevant since the legal problems 
of State succession could not have affected the economic conm- 
munity of East Africa as a single entity with recognizable 
international personality. On the contrary, the problen, 
affecting each of the member-States as it does in a slightly 
different manner, has.tended to receive varying emphasis by 
the individual States depending upon their evaluation of the 
purposes of specific treaties which were applicable in their 
territories, This "temporizing" technique in the practice of 
subrogation has, however, been criticized?’ on the grounds that 
the successor State in effect unilaterally lays claim to the 
right to pick and choose without allowing a like right to the 
third party; it is not possible to complete the review of all 
relevant treaties within the specified period, hence the new 
State could be estopped from denying that its treaties have 
lapsed; the operation of the temporizing doctrine could well 
lead to legal chaos since the administrative and diplomatic 


relations of States are based on treaty practice; and again, 


the problem of determining the legal basis upon which heritable 





96 OWCornaglr pops cit iote 22 "above'y prslre’. 
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treaties may be distinguished from the non-heritable ones is 
no less accentuated. 

WhethersorGnoteiny practice, thesinternationalirelations of 
thoageanewnStateskthatcthave’opted for apunilateraledeclaration 
Onmpolicy* regarding subrogation to. existing treatyerights. and 
obligations have been adversely affected, two fundamental points 
need’ be emphasized about this practice. First, in adopting 
thisepolicy; aunew)State.is in- effect putting) all’ the, interested 
parties on notice as to where it stands in relation to its 
predecessor's treaties. Secondly, the success of a unilateral 
action of this nature by a new State depends, in the final 
analysis, upon the attitude of the third States. If the third 
States acquiesce in this action, it will be possible for the 
new State to make the desirable adjustments in its treaty 
relations through accepted diplomatic procedures. On the other 
hand, a vigorous and express opposition by third States may 
well lead to a disruption of the normal international life of 


the new State. 


39 Succession Under the French System 


The practice of committing the new States on independence 
to the treaty rights and obligations of the metropolitan power 
which affected them by means of: devolution treaties is an 
exception rather than the rule under the French system. For 
the most striking feature of.-State succession in the French 
Community is the almost non-existence of a highly formalized 


and extensive system of devolution agreements between France 
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and her ex-colonies. Yet by conduct and practice some of the 
newly independent French-speaking countries tend to regard 
themselves as successor to French international rights and 
obligations which applied to them prior to independence. 
Cambodia, 78 Laos, ?? Vietnamt90 and Morocco, lO1 which were 
French protectorates.under the Fourth Republic, were assigned 
treaty obligations on independence by means of inheritance 
agreements. But when, under the Fifth Republic, France's 
African colonies acceded to full international status, this 
technique of transfer of international obligations was no 
longer considered fashionable. What then must have accounted 
for this seeming indifference towards the utilization of 
devolution treaties as a mode of securing the continued obser- 
vance by the new States of France's previous international 
commitments? 

The evolution of the international capacity of the French 
protectorates was in certain respects similar to that of the 


otder Dominions tinethe British Commonwealth of Nations After 


98 Prance-Cambodia Agreement, August 29 and September 9, 1953, 
wournal Ofiteieal, Mavs. 219597 


99 Treaty of Friendship and Co-operation, signed at Paris, 


October 22, 1953, Documentation Francaise (December 5, 1953) 
NOweLO LL 


100 Treaty—of Independence, Art. 2); June’ 45-1954. Documentation 
Francaise (June lo, 1954) Now 067. 


101 Diplomatic Convention Between France and Morocco, May 20, 
1956, Documentation errancaise (1956); Nos. 0328 and 0363; 
Article 11, Annuaire Francais de droit international (1956) 
Die go % arm 
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the Second World War, France, which had been acting in a re- 
presentational capacity for.these territories, began to extend 
to the local authorities the rights and obligations, arising 
under international treaties. On August 11, 1950, France and 
Vietnam informed the Secretary-General of the U.N. of the trans- 
fer of certain treaty.rights and obligations to the Vietnamese 
Government by France. On October 7, 1950, France and Laos 
notified the Secretary-General of similar action in respect 
of Laos. Again, France and Cambodia jointly notified the 
Secretary-General of the United Nations on October 2, 1951, of 
the transmission of applicable treaty obligations and rights 
to the Government of Cambodia.192 
The devolution agreement of May 20, 1956, between France 
and Morocco stipulated that 
Morocco shall assume the obligations arising out of 
international treaties concluded by France on behalf 
of Morocco and out of such international instruments 
relating to Morocco as have not given rise to observa- 
tions on its part.103 
Thus, Morocco, like the other former French protectorates, has 
come to consider itself bound by relevant French treaties in 


virtue of these agreements. When, in the case Concerning the 


Lemp le. or vereah Vihear, 194 Thailand challenged Cambodia's invoca- 


102 .w.,{c. Ve arboo ken oll Lh 4L9!6 25e%ps.9 BSI? De Mure Tie 


Problem of State Succession with Regard vito Treaties (1954) 
PprteLZI-NSOseWhiteman, Digest, Vol. 2, pp. 976-977; 


103 White@man“*Loe. felt. "Dp. 984. 








10% Gf cotye Reperce (lyoljmp we ly; Oral Pleadings, pp. 71-73% 
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tiongeofetherCeneraleAct for) thesPacificiSettlementsofelInter=- 
national Disputes, 1928, the latter based its plea on the fact 
that relevant treaties concluded by France had been concluded 
on behalf of Cambodia. Morocco has acknowledged succession to 
seven of the thirteen treaties of which the Secretary-General 
of the U.N. is the depositary.195 Similarly, Laos has acknow- 
ledged continuity in respect of the Load Line Convention, 1930, 
and the Hague Conventoins of 1899 and 1907, 196 

It is significant to note that, the devolution agreements 
apart, France's protected territories, while still members of 
the French Union under the Fourth Republic, had even before 
1950 come to be treated as possessing full international capa- 
city. They could enter into direct agreements with other 
States. France no longer regarded itself as making treaties 
On bDehattéeofiitthem. if ineal950gethesopinionyvofe the, Legal» Committee 
of the French Union was sought in connection with the extent 
to which the associated States of Indochina, having acquired 
international capacity, should continue to be bound by treaties 
concluded between France and third States.19’ the Committee 


expressed the view that since France was the authority respon- 





105 y.N. Status of Multilateral Conventions ST/LEG/33; see 
Moracco's declaration in respect of certain conventions 
Whieh had been applied in:its territory. Practice of 
the Secretary-General as Depositary of Multilateral Agree- 
aE tht Se, 4 O.1./ LE Gia. 


106 UMNGMEStAtus of MOLeiuacteral Gonventions. SI/LEG/3. 


107 9'connell, note 22 above, p. 145. 


2 
CUS 
| 
y : 
~ 7 ‘. ae @ ~? 
-t5sinI to iasmelizie2 ofttos si: 
. 
e ~ 2 4 $a+72 “A 
3287 sit an saiq att bsesd tsttali sais 
—_ — ee ~ mp *Y . —- _ 
’ mssa BBH SOAs § yd bebulosa 
; 
t f ‘ve * , ~ 
90ue bsgbslworass fl O230T9O 
a eS ee e biles Bh ‘. 
sj sens ‘VYJBIStSOScC SHI AoalHA Io0.hUOUuBS IIS 
» 
~ rr ~ r » 
a ec . Bee 6 :Sig eck s a a 
* = al oo ik I « tn 
t - Yad -—_ am» te . i= . —_ 
} wo my - 
‘ : us »B I u 
n , R _— oe 
vs ¢ ~~ 4 = ~J , 2 Vea 
i 
- T ; f c a rod Trr15s3 
4 P — juara® se 
P 3 : 7 : { ie cine 5 
- t t5inf L 285880 e 
J 3312 Ba b ota 
eslLiss73 nixsm 26 [aes 1 isgs 
at 4 aA & 5 A gq Sf gVt 
; 
3a S a4 59nn0o alt tuaguc 
55 tiuc ives ridovo0bal to «& a2 
~, + = — 4 ~ —~ -— - t+ 
Sf£3B8037 Cc & } 3 rigvzes bpANOR 
' 
aa oe} m cen Tor 7 , 5 — - 
$9833 L8@a J 5 if SBSJBI32¢6¢ oOILTaA TE 
/ _ 4 ten aise ~ A+ pe te anon +a aor t 
“fogest 24430706 SS SBBW SALBBIZS SIE 






> } p 
a pewero 


de ,YIto.aqss Lenotser pasar 


; _ 
te sted2 wetv ef3_bs 


















+ 


.stbodas® 20” ‘ 
, t,o 
3 n993thdd odd 20 asves 


a 
io » 


a". 7 


ry ~~ vay 

sogeb aft «4 — 132, to 
~~ | aed 

qesz at vaivettaos bee shel 


a 
tnevacD sugel eda bars be 


asdiiiag 


ra 
he el CS 


> eh , 
sjozq #'sanext dae: 


tsgaol on sonett 
CL al .medd 20 ifeds 
e asw notiall dome. 


sd2 dota 


. > 


Geese 


“ a 
neswised bebuLlomao 
or . = 
‘a 


~ee wes 


wii dD 2 














_ 
2897G%S 


_ 
au 
i 


is 





esa ¢€\oaa\ta decisintn vynoo fetssaltiiué. 30. ew j 


emoksiasvaco aissixs3. 10 Jseqeox al 
3a spktcens .yrotirres agi of 6 
A sresaitztum io (qretiaegsd aa 





notiszelos be ra on 
reas pan bed 
fe ; 


206 


sible for their external relations, applicable treaties con- 
cluded by her remained binding, according to general principles 
of international law, upon them, notwithstanding changes in 


their constitutional statues toe 


berisaclearyethenskthatoethe 
former French protectorates, like the older Dominions: of: the 
Commonwealth, achieved international identity through domestic 
constitutional adjustments before full independence. Official 
French opinion favoured the continuity of treaty obligations 

in those territories. But inheritance agreements were employed 
as a basic device for securing such continuity. 


nh presaged the radical changes 


Bheolotincadre*of. 19,56 
which were to take place in French imperial relations under 
the Fifth Republic, for it gave decisive impetus to the policy 
of granting external autonomy to France's overseas territories. 
It is true the policy may have been motivated partly be France's 
neakizatiion athat-in-the «eposteWorld Warelhiworld,; c'politieal 
centralization was no longer possible", and partly by its 
continued desire to maintain "the idea of Greater France 
according to a new formula".119 this is what the idea of the 


French Community represented. The loi-cadre, in reality a 


form of enabling legislation, gave the French Overseas Terri- 


108 tpid, 


109 x, Robinson, "Constitutional Reform in French Tropical 
Kitica'bper aldittealesittudties~yNo. 1 (1958), pp. 47-69. 


110 p,F, Gonidec, "La Communaute", Public Law (Summer, 1960) 
Diemily o'. 


’ 
vd Bobi 
- aS - 
. 
- - + wb 
= Pte a 
/ ia ke 
oh = 
~ ~ 
- ac 4 
- — 7 
ep eit 
‘ = 
+ 
fi. 
' 
7, 
i 48 
+ ‘ — 
3 r 
- _ A ~ 
or - . a 
: i 9 
r J i446 
\ ry ~~ rT 
HONDA dd 2 
4423 AV 
1 » © me g 
= Mov AOAS 
2 ~ pe ~ 
to « i J io is 
ra ~ _ — —— 









yn = 
see ea 
. +] aa e on & - ~ 7 _ —— : 7 ~- & . POL 
fsotqortT domexst at mioitsd Isnot tjencD" nosaided .F > 
-@8-T8 .qq ,(8COL) £ .oM ,estbu23 Isotstlog ."sottIA 







ol ,.zemmut) wad aiidud , sIusaqvamod si" ,ost 


207 


tories internal self-government and empowered their local 
assemblies to elect to executive councils ministers responsible 
to the assemblies. When General de Gaulle created the French 
Community in 1958, the Overseas Territories were asked to choose 
in the constitutional referendum between complete self-determina- 
tion and membership in the Community. Only Guinea opted for full 
independence and this led to its complete separation from the 


dol, 


Community. Most of the overseas territories, with the 


exception of the smaller territories which decided to keep their 


status as overseas territories, chose to remain member States 


lag 


of the Community. One fundamental characteristic of the 


Community was centralization of constitutional power with regard 
to defence and foreign policy, economic and financial policy, 
currency, external transport and telecommunications, policy 


Telacing to ‘etrateric materiale, thecontrol “or Ywetice ‘and 


lal. 3, 


higher education. Seen from the overall constitutional 


structure and the general division of powers between the member 


States and the Community, with France at the apex, federalism 


111 [bid., p. 179. 


112 Member States of the Community were Senegal, Mauritania, 
Ivory Coast, Dahomey, Upper Volta, Niger, and Sudan, Chad, 
Congo (Brazzaviile), Gabon, Ubangui Chari (Central African 
Republic) and Madagascar (now Malagasy Republic). The 
smaller territories which decided to maintain their status 
as Overseas Territories comprise French Somaliland, the 
Comoro archipelago, St. Pierre-et-Miquelon, French 
Polynesia and New Caledonia. 


113 article 78 of the French Constitution (1958). 
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suggests itself,as the’underlying principle of its organization. 
On the other hand, the concentration in the Community (France 
principally) of the most important powers the independent exer- 
cise of which is the fundamental attribute of a sovereign State 
suggests the continued predominance of the conception of France 
as a unitary State. Thus, in actual fact, the member States 
were little more than local administrations responsible for 
matters of purely local interest. 

It was not, however, until May, 1960, that the French 
Constitution was amended to permit member States of the Com- 
munity to become fully independent while retaining their member- 


114 Most: of:the African States- thereafter became 


shipPinvit. 
independent republics. Although some of the new African 
republicsl15 have since signed agreements with France (the 
Community) with a view to the co-ordination of their economic, 
financial, defence and diplomatic policies, others have done so 
without retaining membership in the Community. +16 

No doubt, the architects of the French Community in 
effecting® the. transfer of sovereignty to the:former: territories 


threough®*theipolitical: act of ‘their-constitutional:. superior - 


that is, by amending the relevant provisions of the French Con- 


114 articles 85 and SO. slbaa, 


Me These consist. of-Central African. Republic, Congo 8., Chad, 


Gabon and the Malagasy Republic, Journal Officiel, July 30, 
1960. 


116 They include Ivory Coast, Upper Volta, Dahomey and Niger, 
Joutnal. Officiel,;, July 27,1961; Mauritania, ‘Ibid, August 4, 
961s 
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stitution - may have been guided by the desire to avoid the 
abtrupthaisnuption sof slegalscontinutity. geBut,.tfirom the apointecf : 
view of State succession to treaties, this transfer of sovereign- 
ty (irrespective of whether or not it is secessionary in char- 
acter) becomes the crucial element in the international identity 
of the new States. It endows them with plenary competence with 
respect to entering into treaty relations.with other States. 
That is to say, they now have the capacity to commit themselves 
to specific obligations arising under international treaties. 
This is in accord with accepted principles of positive inter- 
national law. However, it is well known that none of.the newly 
independent members of the French Community entered into any 
devolution agreements with France regarding the taking over of 
its treaty obligations. Yet in their diplomatic practice, some 
of them have given the impression that they have succeeded to 
all previous French treaty rights and duties which applied to 
their territories while they were still dependent. 

One of the most frequently quoted pieces of evidence of 
the "universal succession" of the former French territories to 
treaty obligations and rights is the communication of the 
Republic of the Congo (Brazzaville) with the United States 
Embassy. In a note dated August 5, 1961, the Congo Government, 
in response to an American request, declared its attitude 
regarding the continued application of international agreements 
concluded by France on behalf of her prior to independence. 


Lt staced. 




























eos 


} 


eis bloyvs ot axtesb ond vd babLug nesd svad ysam -) notju3 tie - 

to jatog ond mot? . 704 vitwebsaca. tagel io aolsqureth aquads 
-agisisves 30 tatenmsti etda ,esiisox2 03 aokeesoous, 99838) 20 -wery 
-~tedo at ytanoteesose ek it ton 40 xstigedw, Zo evisseqasztt). wz 
vatinsbi Ienoeijsarsinot ats ak jasmsis Latouzs sid seemooed (x8J98 
dibw sonstaqmos yasaoig ditw @eni awobas 31 393832. won edd ic 
.ee3a72 xrsd3o' diiw enotisies1 yssss? otJal gaizeias, 03) 308qees 
sesvisemsd> timmoo a3 yitoaqes sit esvsi woo yeds'.ysee oF eb dant 
askjee72 [snotzertsint xr9ba8v gobatie enotisgiido otitosge os 
-rajnt svisttaog io esigtoning bDetqesos d3itw bsrov0s ak, et eatat 
giwea ed2 to eson teds owond Lisv at st ,7tevewoH ,wel Isaoljaa 


vas ctiat berege5 yilovam0D doacett edt te exsdasm jtasbasge 
4 ’ he : 


ic 19V0 guide? sit gnibisgss sonstl djiw siasmestgs cotauloveb 
emgoe ,esotiostq sitamolqtb xieda ot 29¥ .enctisgiido yisers3, 888 
o3 hebsssoue even yeds ted noltesestqat sdz nevig evaed meds 26 
o3 bsiiqqs doidw asitiub bane aszdgtz yisset2 doncext ssomeeuaaien 
-iInsbasqsh [litte stew ysdi slidw estrosizzes) siege 
to a to esosiq bstoup yitaswepsti szeom: sd’ te 10 

6% sektvovizzes donext semz02? et to "“moteesoove {sezevinu", eas 
sa2 io: setdeotaumaso of at atrigix bos anobsagiido “seers . 
asda72e betial sic dtiw (elilivessss&#) ogaod adz te ostids 
,InemaIsvoo eened ats efoel «2 tdeugua satel sion 6B al _+Xeead 
ebusisis ett heuefosb ,iesupex cseotremA os o7 enepaies 
vical to aokreotiqas bsuatinaoo ead? 


eae 5 | 


ae 





a a 


¥ 


210 


In accordance with the practices of international law and 
because of the circumstances under which the Republic of 
the Congo attained international sovereignty, the latter 
considers itself to. be a party to the treaties and agree- 
ments signed prior to its independence by the French 
Republic and extended by the latter to the former over- 
seas territories, provided that such treaties or agree- 
ments have.not.been expressly denounced by it or tacitly 
abrogated by a text replacing them,11/ 
This declaration was practically repeated in its communication 
of October 11, 1962, to the Secretary-General of the United 
Nations.118 on the strength of it, the United States has listed 
against the Congo several treaties concluded with France, /19 
In a note of December 4, 1962, addressed to the United States, 
the Malagasy Republic acknowledges that it "considers itself 
implicitly bound by such texts unless it explicitly denounces 
termine © 
Nevertheless, other former French territories in acknow- 
ledging the validity of applicable French treaties, have 
attached extensive reservations. Senegall21 in a policy state- 
ment issued on February 20, 1961, recognized the continuing 


validity of French treaties, except "political treaties of 


guarantee, alliance, neutrality, arbitration and mutual assist- 


117 9 Whiteman, Digest of Int. Law (1963) p. 976. 


118 y.n. Doc. A/CN.4/150, p. 25. 
119 y.s. Dept. of State, Treaties in Force (1966) p. 43. 
120 tphid., (1964) p. 24. 


121 gee Gautron in Annuaire francaise (1962) p. 836. 
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ance", She accepted the validity in principle of "law-making" 
treaties ;*but rreserved “the “right "to adhere formally.” Subject 
to the right of separate denunciation, she acknowledged the 
binding force of multilateral treaties of a "localized" nature; 
nonetheless, she refused to recognize treaties relating to 


international organizations, 122 


In its statement of October 25, 
1962, the Government of-the Central African Republic??3 based 
its recognition of the validity of previous French treaties on 
their compatibility with "the independence of the new sovereign 
States". It declared: 
In regard to international relations, treaties concluded 
by the former colonizing power in the name of its overseas 
territories can be considered to remain in force only in 
respect of those clauses.which are not incompatible with 
the independence of the new sovereign States. Accordingly, 
the Central African Republic reserves the right to denounce 
treaties which do not Be to it to recognize its newly 
acquired sovereignty.12 
In the opinion of Dr. O'Connell, the fundamental reason 
for "universal succession” in the ex-French colonies "appears 
to lie in the processes by which treaties were applied to the 
French colonies, and in the survival of these treaties in 


internal law after independence", 12° He maintains that 


122 However, see her declaration acceding to membership of: the 
Talis One, wlial.. On, Offtcetials Bulilertin, Vol weXlldilen Nok gee) 
pp. 256-257. She-.accepted the validity of.13 of the I.L.O. 
Conventions. 


123 y,s. Dette Ofg SO FSteuusuecatiesmdn Force’ (1960) p. 27. 
PE eei bids 


125 o'connell, 38 B«Y.I.L. (1962) p. 109. 
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ogo SO*far as .the international’ acts binding. the Empire, 

Union or Community in its successive stages. are concerned, 

through promulgation these gradually became part of the 

local legal orders, so that they survived the transfer of 

sovereignty -in*virtue -of *the *survival of *the "legal system, 126 
If, however, this theory is accepted, it becomes difficult to 


127 and 


explain why such States as the Central African Republic, 
Senegal128 have made such wide reservations in their acknow- 
ledgement of the applicability of French international treaties; 


or why even thosel29 


which regard themselves as automatically 
bound by such treaties have been cautious and rather selective 
in claiming succession to some of the treaties signed on their 
behalf by France; or why Algeriat30 and Upper Voltat3! should 
theoretically completely disclaim succession to French treaties. 


Although Professor O'Connell would prefer, in terms of the 


general theory of State succession, a juridical doctrine in 


126 EDLd eS eaLerSUCCESELON, VOlLweL (190/)8 Dp. 15% 


127 Loc, CLL ils LeorapO Ve. 





128 Loca ¢Lt. psaneilLzZivcabove. 


129 Cf Practice of Congo.(B.), Senegal, Mali in respect to 


I.L.0. Conventions; for succession to treaties of which 
the U.N. is depositary, see ST/LEG/3; ST/LEG/7; see also 
UeNewe Doce .A/ ON 4/1504 


130 yet it has, in-practice, claimed the validity of certain 
conventions concluded by France. See Chapter 2 above. 
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which the presumption of continuity was the rule, 13? he appears 
to strike a more realistic note when he concludes that "No co- 
herent doctrine on State succession can be formulated as a 


result... of what the newly independent States have done, for 


they have acted in inconsistent fashion", 139 


4. General Evaluation and Conclusion 

ine? pavingsipoliticabkrealistawilieinsistethat ianeelctloaad 
law plays no controlling role in the process of international 
relations, since a State may decide for itself what the accept- 


able norms are, and how they should be interpreted and applied 


134 


under given conditions. Thus he holds out the national 


interest as the irreducible determinant of its international 
legal behaviour. The legal idealist, on the other hand, out of 
a commitment to strengthen the effective authority of inter- 


national law, may seek to discover new legal rules that should 


132". evident moral and sociological pressures emphasize the 
need for continuity and the avoidance of disruption, while 
theory remains enmeshed in the nineteenth-century conception 
of sovereign will... The solution lies in a presumption 
of continuity which concrete analysis may rebut..." O'Connell 
StateiSutccesstonjiVols a@le(L967)eppe 34=35% 


133 Ibid., Vol. 2 (1967) p. 140. 


te S@@ar@atignJchnnH,..~Herzg, PoliticalyRealismaand Political 


Idealism. (1951) .p.-18set. ,seq.;,Hans J.,Morgenthau, »Politics 
Among Nations: (3rd-ed., 1960)..p. 28l,et..seq.; George Kennan, 
Americans.Diplomacy 5.1900=1950.061951).pin95s Forgangexoiting 
gatudy,of,how.the principle yof -realism,~operates;in,thesprac- 
ticevoisStatesgasee Percy Corbett, Law in Diplomacy (1959). 
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regulate every aspect of inter-State relations.?3>° tt seems 
futile to attempt to draw a rigid line between the purely 
political and the exclusively legal: factors which govern, or 
must govern, a State's international conduct. It is, of course, 
a truism that all too often States claim the "ultimate legisla- 
tive and adjudicative" functions in matters of international 


136 
> 


law as if these were an inherent and self-evident attribute 


of State sovereignty. Taking advantage of the decentralized 
character of the international society, a State may attempt to 
promote as rules of law values or policies which are directly 
related to its individual aspirations. 

Relations between States, no doubt, are regulated by a 
wide range of factors. But what must be stressed is that legal 
principles and political factors, two fundamentally inter- 
dependent variables, have always influenced the behaviour of 


States in their. relations inter-se. Treaty relations. area 


means by which States create for themselves not only a regime 


of law, but a;-community of interest the realization of which 


135 thus Charles de Visscher urges that "The hour is not one’ for 
doctrinal generalizations moving in the rhythm of a trans- 
cendental logic, or for billiant systematizations in which 
intellectual ingenuity often counts for more than respect 
for the facts. It is rather one that challenges us to 
recognize the limits which in our day the dependence of 
international law on.the historical forms of power. distri- 
bution sets to-its.effectiveness... Every renewed recogni- 
tion of the foundations of power stimulates a renewal of 
values; every return .to the realities holds promise of 


effectiveness". Theory and Reality in Public International 
Dawe (957). peec6ne 


136 Kaplan and deB. Katzenbach, The Political Foundations of 
International Law (1961) p. 8 et. seq. 
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depends upon the good faith and effective co-operation of the 


States themselves. 


Unfortunately, the concept of sovereignty, as obstructive 
as it seems to the progressive development of the rules of inter- 
national law, is still widely accepted by States as the very 
basis of their superior authority within their domestic juris- 
dictions, and of their formal equality one with another. For 
the new States, as for the old, this concept has a great attrac- 
tion, and constitutes “a decisive factor in determining their 
orientation to paeubeuts of contemporary international law. 13/7 

The study, therefore, of the problem of State succession 
to treaties within the context of the constitutional history of 
the new States, both under the British and French imperial 


Systems, enables us to appreciate fully the effect of the 


137 professor Percy: E. Gorbett in Nis’ fascinating study’ of -the 
practices of Great Britain, the United States and the Soviet 
Union comes. to the conclusion that "The enthusiasm reserved 
by Soviet jurists: for the Socialist importations into the 
body of international rule, and their constant denunciation 
of any legal propositions tending to limit Soviet sovereignty, 
reveal the essential rejection of world community under a 
legal system not wholly of their own making. But in the 
democracies also-.the notion of national interest still out- 
weighs the claims of.a world community subject to law. In 


matters that concern them deeply, though the law is still 


invoked, the specific rule always supports the national case, 
and no authority is permitted to gainsay the national inter- 


pretation. In these. circumstances with political considera- 
tions dictating the content of the rule, it becomes: clear 
that law is being made a tool of policy, and the notion of 
an objectively binding system abandoned in practice". 
(Emphasis added). Law in Diplomacy (1959) p. 107. 
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mEeniactiowset tpeltticalftandilegaltfactorsvupon the legal 
attitudes of the new States. As we have seen, these States 
vigorously believe, in their effort to change certain of the 
old rules of international law, that for it to be useful, 
international law must be closely related to the actual con- 
ditions of the contemporary international society, in which it 
is to be applied both as a.rule of order and asa principle of 
justice. Their general suspicion of treaties concluded under 
the colonial regime as "unequal treaties" has tended to in- 
fluence their reaction to the problem of State succession to 


the treaty obligations of their predecessor, 138 


From the point 
of view of the new States, reference to "the actual conditions 
of the contemporary international society" has little to do with 
the actual distribution of power among States. On the contrary, 
it emphasizes the fact of the proliferation of new States as 

a result of the break up of the colonial system, as well as the 
formal aspect of their sovereignty. 

These considerations again emerge in bold relief in our 
study of subrogation in the former British and French colonies. 
For instance, during the early days of the Commonwealth, when 
only a few countries had attained Dominion status, the theory 


of the indivisibility of the Crown had especial significance 


for treaties concluded in the name of the Empire. Since treaty- 


L386 Cf. Prime Minister (President) Nyerere's speech to the 


Tanganyika National Assembly on Tanganyika's policy in 
respect of succession to previous British treaties. ll 
I.C.L.Q- (1962) pp. wa i OG 
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making, under the British constitutional system, is a preroga- 
tive of the Sovereign acting on the advice of the Executive, it 
became easy for the United Kingdom Government to commit its 
overseas possessions internationally. This, in turn, supported 
the unity of the Imperial system in international affairs. So 
was the inter se doctrine, a logical corollary: of the doctrine 
of "indivisible Crown". This system and practice could last 

so long as the fundamental interests of the Commonwealth 
Countries - i.e., their economic and political interests - 

were believed to be identical. Again, there was no immediate 
danger of secession, after the American War of Independence of 
Ponowatn any pare. the Empire. 

But the gradual changes in the political status of the 
Dominions, and their subsequent acquisition of full inter- 
national capacity were bound to affect in the long run the 
motion of an undivided Crown. For, at. some point in time, 
the different Dominions began to develop their own individual 
interests which were not necessarily identical with the common 
interest of the Crown. The inter:se doctrine, which was 
applicable to treaties in Heads-of-States form, suffered serious 
eclipse in signficance even as the Dominions began to negotiate 
their own treaties in inter-governmental form. 

The challenge of this doctrine by the Irish Free State in 
1924, by registering with the League of Nations the Articles of 
Agreement of 1921, which was purported to be beyond the reach 
of international legal regulation, only demonstrated that 


(1) Ireland wished to treat itself as an entirely new State, 
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Sunde C2 setiatethne inter se doctrine could no longer be treated 
as.a valid proposition of imperial constitutional law, at least 
with respect to Ireland. This general development has given 
rise within the British Commonwealth system, to the current 
practice of concluding devolution ASgeeramenac celthh the new 
Commonwealth Countries which gained their independence after 
the Second World War. It should also be added that the doctrine 
of the indivisibility of the Crown was rendered otiose, and 
difficult to justify, when, during the Second World War, the 
Crown acted somwhat inconsistently on the advice of the 
Ministers of the self-governing Dominions. The Irish Free 
State insisted upon its right to remain neutral in the war. 

A motion to adopt a similar policy was narrowly defeated in 

the South African Parliament in 1939. Canada and South Africa 
declared war on Germany independently of Great Britain. And 
while Australia and New Zealand regarded themselves as being 
atewar by virtue of the. British declaration of:war,: Australia 
was later to adopt an independent policy of declaring war on 


13? These questions are significant in so far 


Japan-in 1941. 
as they profoundly affected the British constitutional law 


concept of the- Crown as well as the inter se doctrine which 


was intended to insulate the relations of the Commonwealth 


Dag O'Connell, "The Crown in the British Commonwealth", 6 


TeGeh. Qe, C957) Sppe ll L6—Lier 
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countries from the operation of international law, 240 They 
are equally important in so far as they have had some impact 
on the problem of subrogation to treaties in the Commonwealth 
countries. 

Despite the marked contrast between the British and 
French approaches to the problem of treaty succession in the 
countries of their former spheres of influence, the practice 
of the new States themselves leaves little room for a dis- 
cussion of how much their respective attitudes are attributable 
solely to the legal or political legacies of their former 
administering authorities. While Britain did not think it 
important to conclude devolution agreements with the older 
Dominions, France seemed to have attached considerable weight 
to this technique of formal transfer of treaty rights and 


141 On the other 


duties with respect to her protectorates. 
hand, the British employed this technique more commonly after 
the Second World War, whereas the practice was almost never 
continued relative to the ex-French African States. But the 
importance attached by the new States themselves to the exist- 
ence of devolution agreements is to be explained less on the 


basis of the mere existence of such agreements than on their 


actual practice after independence. As has already been 


140 Fawcett, The Inter Se Doctrine of Commonwealth Relations 
(1958) p. 48; The British Commonwealth in International 
Law (1963) p. 144. 


141 Morocco, Laos, Cambodia and Vietnam, discussed above. 
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pointed out, practice is on the whole inconsistent; some have 
acknowledged succession to certain treaties while denying it 
in respect of others. In so doing, the number and character 
of treaties selected by each new State appear to be governed 
less by the terms of any devolution agreements that may have 
existed than by considerations of national policy, and more 
particularly by the nature and objective of each such treaty. 
In the International Law Commission debate on the law of 
State succession, some of the new States found an opportunity 
to question the legal validity of the devolution treaties, 
insinuating that they may have been imposed by "duress" by 
the retiring imperial power, and that their acceptance of them 
was the price which they had to pay for their independence, 142 
It was further stated that "if a devolution treaty so limits 
the sovereignty of a new State that the relationship it creates 
does not differ substantially from the former colonial relation- 
ship..., the treaty in question will violate the rule of inter- 
national law which prohibits colonialism in all its forms and 
manifestations and is therefore void and voidable", 143 Thus, 
by implication, devolution treaties appear theoretically to be 
assimilated to the category of "unequal treaties", which the 
new States regard as void ab initio, on the ground that they 


are calculated to enshrine and protect the "predatory interests" 


142 Bae, 4.8.) GAOR, “2ord-segs., SUppl. No. 9. (A/7209/Rev.1) 
Dane Sanpara, 7/0, 


143 Ipid,; See G.A. Res. 1514 (XV), December 14, 1960. 
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of the colonial powers. It is submitted that this particular 
conception of the inheritance agreements may well be one of the 
crucial determinants of the policy attitudes of the new States 
towards the problem of State succession in general. 

As to the legal effect of the devolution agreements, E. 
Lauterpacht has written that 


the correct interpretation of the situation arising from 
the conclusion of an inheritance agreement is that third 
States are entitled to regard it as an offer by the new 
State to remain bound, subject to certain conditions and 
limitations, by the commitments of its parent. The 
CesULGsOL ete aCCeDLance DYea thira State of this. offer 
Lei gtinseifiectjsto ucreate ta nmewsrtunwnittéenm, ctreaty ein ie 
terms of the treaty concluded with the parent State.l 


McNair regards them as "an attempted novation (which) assume 


the consent of the other parties to those treaties.,,"t¢° 


Wann 6s and Lester 147 


agree that for an assignment of treaty 
rights to occur, the consent of the contracting parties is 
necessary. On the other hand, Van Panhuys_‘48 has argued that 


novation may be presumed when a new State is recognized by the 


third SState mi ePiro Fes cox 10)'' Gonneld main tatinecth at lithe ideviolition 


144 "State Succession and Agreements for the Inheritance of 


treaties’, o/7 1. Cs lO. 101958) spp. 25-26% 
145 McNair, The Law of Treaties (1961) p. 650. 


146 Mant yeabne Assioanabilt ty sw hslreaty uRighte.o, Soebavaskeky. aGL9 53) 
ice meee 


GE Lester, "State Succession to Treaties in the Common- 
wealth", 12 I.C.L.Q. (1963) p. 505. 


148 van Panhuys, "La Succession de L'Indonesie aux accords 
internationaux..."', 2 Nederlands Tijdschrift voor Inter- 
nationaal Recht (1955) p. 67; see also Green, 32 Saskatchewan 
DeRPC L967) Spree ros 
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agreements are confirmatory of a general succession to treaties 
under international law, and are intended mainly to put other 
parties on notice of the successor State's affirmative policy". 149 
In view of the fact, however, that the new States have not ad- 
hered closely in practice to the list of treaties covered by 
devolution agreements when selecting those to which they acknow- 
ledge succession, it is difficult to see how the proposition of 

a presumption of general succession based upon the existence of 
inheritance agreement can be successfully maintained. 

What is the attitude of third States? Do they regard the 
inheritance agreement as automatically conferring upon the new 
State rights and duties arising under treaties concluded 
between them and the predecessor State? McNair, speaking of 
the ruling by the High Court of Bombay sustaining India's claim 
to have succeeded to the Warsaw Convention on Air Carriage, 
1929, aptly observes that 

Vitiissnot adiffiecultsto imagine ecircumstances sin which ¢a 

State might be quite willing to contract obligations of 

a certain character with the old India but not with the 

new India or with Pakistan alone",150 


Lt Lev probably safe*to say that: the practice of # States 91s not 


very certain. While the United States in its Treaties in 
Force?! tends to list treaties against new States on the basis 


of devolution agreements, Thailand in the case Concerning the 


149 state Succession, Vol. II (1967) p. 371. 


150 McNair, op. cit., 650. 


151 Siéa, vet g rye ivedtidsein Force 1962, 1964; 1966. 
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Temple of Preah Vihear was to argue that the devolution agree- 


ment between France and Cambodia was in any event a res inter 
alios acta, and could have no binding effect on third parties 
without their consent. While, of course, it is possible to 
argue-that.silence.on,the.part,of:third,States could lead to 
a presumption of novation, the position adopted by Thailand 
in the above case suggests that mere silence cannot always be 
construed as a basis of novation. 

The commitment of the United Nations to the "progressive 
development and codification of international law" has led to 
therbelief, that, if: new,rules of international law could be 
formulated with the consent of the great majority of States, 
it is possible that the authority of international law could 
be vastly enhanced, and States would be more likely to conform 
thezrawinternational conduct to the prescribed=legal™ norms. “Thus, 
on several occasions, some members of the new States in the 
International Law Commission and in the Sixth Committee of the 
General Assembly, have proposed the transformation into legal 
rules of subject-matters of a high political complexion. 193 
The result in such cases has been the absence of a settled rule 
with‘an\ objectively binding! force. 


However, the efforts of the I.LsC. to "develop and codify" 


Eo 2a Cag Rep. A196) ep webs Orel Proceedings. ps 27. 


153 Ev g., G.A. Res. 1514 (XV) of December 14, 1960 on the Grant- 
ing of Independence to Colonial Countries and Peoples; Peace- 
ful Co-existence or "The Principles of Friendly Relations 
and Co-operation among States", U.N. Doc. A/5746, Nov. 16, 1964 
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tne law of treaties have also brought into sharp focus the 
; 154 
problem of the legal regulation of State succession to treaties. 


As it stands now, the problem is still far from settled. The 
above investigation COLSDOtnmine “tneOrveand practace Ob State 
succession in respect of international treaties in the new 
States formerly under the Aretish and French colonial systems, 
Sonmprricsthe “Lluvdrty sor the law of State*succession. “The 
whole question, as seen from the point of view of the new 
States, seems to have become a problem of legal policy. And, 
as in any other question of policy, the solution involves a 
decision upon the objectives - upon the ends and means - and 
Picomiay CSulietlosre lated 1Onthe prevalling legal doctrine. 


154 
The International Law Commission, at its first session in 
1949, listed "Succession of States and Governments" among 
the fourteen topics selected for codification (I.L.C. Year- 
book, 1949; p.1279). However, it was unable to,deal with 
teioecOolLCeUnteleits, L4th session pela in 1962, during which, 
in keeping with General Assembly resolution 1686 (XVI) of 
IS December, 1961, the Commission decided to give priority 
EOmtic  SLUdY, Of the problem of succession ian its, future. pro— 
CpeanmeomOaaworinw. inl Ovmveavoook. 9 L962. VOL. e235 ep. 190) 
To expedite matters, a Sub-Committee on the Succession of 
Sed GsmanG sGOVETNMents Was (SCL Up, sCcharged wath the function 
of determining the scope of the subject and the method of 
approach TOY the study.  Hawever, suosequent. rTreponts or 
the Commission have revealed a wide divergence of views 
among its members not only with regard to the specific 
criteria to be employed, but with respect to the fundamental 
question of whether the law of State succession is at all 
amenable to codification. See, eg. the Sub-Committee's 
fivgt sre port on “Succession wingRespectoteinrediese, .UaN. 
DOGReh/GNo4/202 of dgtudy¢el9G3; leh GeEYCorboek ed [ber 
VOleet ln (ps 130s) oSeet sal soeGAOR 2, 23 Teese ss ton neo Up Dl NO. 
9(AA1209/Revadl)je(Repott ofsthe ti ch . cae 
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CHAPTER IV 


SUCCESSION TO MULTILATERAL TREATIES 


ee lntrocuctory 
There seems to be a general inclination on the part of the 

new States to acknowledge succession to certain multilateral 
conventions of economic, administrative and humanitarian im- 
portance. Theoretically, this furnishes a strong ground for 
the oft-asserted proposition that multilateral treaties of "a 
legislative character" devolve automatically upon a new State, 
or at least should be so regarded on account of the specific 
"legislative element in such instruments'. Thus, Dr. Jenks, 
Pusch OLLtCAtave ancicle on “State Succession in Respect. of 


Law-making Treaties", reaches the conclusion that ' 


U6 tas 
treaty provisions creating local obligations are to be regarded 
as having the character of executed conveyances rather than 
Enateof contractual provisions which continue to be executory, 
so obligations under legislative instruments should be regarded 
as obligations under the law rather than as contractual obliga- 
tions".! In his view, the sociological facts of contemporary 
international life have brought about revolutionary changes in 


the subject-matter of international law which, coupled with 


"the economic and strategic need of an industrialized world 


1 ¢, Wilfred Jenks, "State Succession in Respect of Law-making 
Bregties) , aay Bol «lel. C1952) p. L42, 
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community", prompts the view that the traditional doctrine that 
a@new*Statesstarts*Llifetwith a®clean*slateé+in*so’ far as *the 
treaty obligations of its predecessor are concerned is no longer 
adequate for the mid-twentieth century world. On the contrary, 
"the widely felt and urgent needs of a developing international 
society, both its authority as a legal system and the prospect 
of developing a peaceful international order" favour the con- 
tention that multilateral "law-making" treaties survive changes 
of sovereignty. HerflurtherParpucs*that Tf -the principtfe is 
accepted that a new State is bound by existing rules of custo- 
mary international law, there is no reason why, "now that the 
rules established by multipartite legislative instruments con- 
stitute so large a part of the operative law of nations, a new 
State should be regarded as starting with a clean slate in 
respect of rules which have a conventional rather than a custo- 


: This argument merely assumes that "multipartite 


mary origin". 
legislative instruments" are the same as customary international 
law, and hence automatically binding upon all new members of 
the international society. What seems to be ignored is the 
fact that a treaty - whether bilateral or multilateral - is a 
Gontract andsis-.binding only upon parties: to it. 

Professor O'Connell, while recognizing the desirability 


of .continuity of.treaty obligations, .criticizes Jenks‘ criterion 
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of transmissibility on the ground that the concept of a multi- 
lateral "legislative" treaty is somewhat misleading. In his 
view, "a treaty, no matter what its form or subject-matter, 

is always a contract, and the problem is one of succession to 
contractual rights and duties rather than birth into a legis- 
lative regime", ” A treaty may be described as "law-making" 
when it is binding not only upon its parties but also upon non- 
signatories; in that case, "it is not the treaty itself which 
creates the law...but the transformation of its essential 


5 


provisions into normative customs", Accordingly, he maintains 


that treaties devolve "not because of their legislative char- 
acteristics, but because of their subject-matter", © 

Vitta’ and Zemanek® acknowledge that multilateral con- 
ventions are increasingly being regarded as legislative on 
account of the normative character of the rules they create, 
but doubt that even so they are binding on non-parties. 


Zemanek insists that the principle of mutuality is essential 


to all treaty-making; the notion of automatic succession, there- 





4 O*Connell, state: successions = VoOly=2  (19079"p., 225. 








7 Vitta in Annuaire francais (1960) Dpeez2o— 228. 


8 Zemanek, "State Succession after Decolonisation", 116 Hague 
Recueil (1965) p. 187 et. seq. 
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fore, constitutes a violation of this principle.? Bartos 
recognizes the general trend towards succession, but maintains 
that the new State must retain the right of option. 19 Dr. 
Zourek states that since "every sovereignty is obtained in an 
original way... the rights and obligations of the predecessor 
emanating from international law, cannot pass on the newly 
emerging State, unless such new State takes them over by its 
own decision, or unless it can be proved that it is obliged to 
assume them under general international taw tt 
Seeing that there is a clear tendency for new States to 
acknowledge the continuity of multilateral conventions, one 
may be tempted to dismiss the above arguments as largely a 
quarrel over words, yet this would in no way resolve the pro- 
blem. What is at stake is more than just a question of termino- 
logy, for it may well impinge upon an important principle of 
treaty law, namely, that a.treaty, being based upon agreement, 
cannot affect the law which applies to States which do not 
be@eme parttesstoFith  *This*is*thesrulepapactattertiiss#nec 
nocent nec’ prosunt, and it applies not only to bilateral 
treaties but also to multilateral conventions. The concept of 


a “legislative multilateral instrument" would seem to imply 


an exception to this rule. Writing on the. general problem posed 


9 Ibid. 





10 YEN. “Doc, *A/GNV4/160} Annex-II, Appendix, p. 15, 


11 Zourek in,i.L.A., The-Effect :of Independence on Treaties 
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by the notion of international legislation to the task of deve- 
loping and codifying international law, Professor Jennings 


states that 


there is no authoritative body which can lay down general 
norms not sanctioned by the common agreement of States... 
The all too common use of the term ‘international legis- 
lation'1l2 in connexion with general treaties is therefore 
to be deplored; for not only does it give an altogether 
misleading impression of the condition of the international 
society, but it further tends to propagate a dangerous 
complacency by obscuring one of the most obstinate of the 
difficulties with which the international lawyer has to 
contend. The truth of the matter is that the general 
law-making treaties differ from particular treaties only 
in degree and not in kind. Even the general treaty is 

law only for the parties to it.13 


This general position of the law requires the qualification that, 
although a treaty, whether bilateral or multilateral, is bind- 
ing only on the parties to it, third States not parties to the 
treaty will be bound by:identical rules if in fact it is 
declaratory of existing customary law. 14 But, as already 

pointed out, the rules so declared derive their binding force 

not from the treaty itself but from customary law. Those 
committed to the negative school of thought, perhaps basing 

their: contention upon the traditional view of. the law, con- 


sistently argue that in so far as the succeeding States are 


12 Manley O. Hudson defines "international legislation" as "the 
process and the product of the conscious effort to make 
additions to,.or changes in, the law of-nations". Inter- 


national Legislation, Vol. 1, p. xiii. 


13 Jennings, "The Progressive Development of International 


Paweana*ilte "Codiitication.. 24 Bb.Y elt bs "GLO47) pet 304, 


14 thid. 
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concerned, treaties of their predecessors are res inter alios 
acta.1° It appears difficult, however, to state with finality 
any specific legal doctrine which could be said to be accepted 
by the new States as a common guide to the problem of succession 
to multilateral treaties. Since multilateral conventions are 
often open to accession, it is not uncommon for the new States 
to deposit instruments of accession to such conventions, thus 
sidestepping the whole issue of succession. This in their view 
would seem to signify expression of their free will, as sovereign 
States, to be bound by such treaties. On other occasions, it 

is equally common for a new State to declare itself a successor 
in principle to its predecessor's rights and duties arising 
under multilateral conventions which were applied to its terri- 
tory while it was still dependent. For the practice of the new 


States, we shall now turn to international conventions of which 


the Secretary-General of the United Nations is the depositary. 


2. Succession to Multilateral Conventions of Which the 
Secretary-General is Depositary 
Inethe (practice of #the United Nations, the Secretary- 
General, in exercising the depositary functions, has allowed 
himself to be guided chiefly by the relevant provisions of the 


specific international conventions in inviting a new State to 


15 Castren, "Obligations of States arising from the Dismember- 
ment of Another-State’, 13 Zeitschrift fur Auslandisches 
Rechteund Volkerrecht (1951) pp. 753-54; Lester, 12 21.¢C.L.Q. 
(1963) ps 4/5 et. seg. 
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become a party to such conventions. Some of the agreements 
contain territorial application clauses, but these vary from 
convention to convention. While some provided for optional 
application of the convention to the former colonies of the 
predecessor States, others provided for optional exclusion of 
such territories from the application of the convention. Still 
others made the application of such conventions in the territory 
of the non-metropolitan State dependent on whether or not the 
previous consent of that territory was required by domestic 


16 


law. This posed no small problem to the depositary with 


regard to the formulation of a definitive policy to guide the 
action of the Secretariat, especially as an increasing number 

of dependent territories acquired full independence after the 
Second World War. In 1949, the problem concerning the succession 
of the emerging States to the multilateral conventions was 

stated by the Secretariat as follows: 


As the protocols amending former conventions provided that 
they were open for signature only to the States Parties to 
those conventions, the question has arisen whether the new 
States should be regarded as Parties to the conventions in 
virtue of the undertakings assumed by the Powers which 
were formerly responsible for their administration. 


Admittedly, the treaties or instruments establishing the 
independence of a new State usually deal with the problem 
of that State's succession to international rights and 
obligations. Nevertheless, it had to be determined 
whether the new State had to notify the Contracting 
Parties expressly in writing that it considered itself 
bound by the conventions covering those rights and 
obligations. 





16 sT/LEG/7, p. 47. 
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Actually, the protocols amending former conventions were 
signed by the new States to which the conventions were 
applicable in virtue of declarations made by the Powers 
which formerly had authority over those territories. In 
viewr ofcither clausesdimiting, topicertain, States the. right 
to become Parties.to the protocols, signature by the new 
States constituted an implicit acknowledgment vis-a-vis 
the international community that they regarded themselves 
as still bound by-the conventions in question. In some 
cases, moreover, an express declaration to this effect was 
made under the signature of the State concerned.1l/ 





Clearly, this statement of policy was designed to achieve legal 
substitution on the widest possible scale, but it was based on 
Nos Consisitentrprincipiles;as a, result of, the, differing. character 
of the multilateral conventions with which the Secretary- 
Genema ly he da tondeal.,) If anything). the deposttary.s.initial 
approach was based upon a presumption of novation, particularly 
where the convention in question contained a territorial 
application. clause...--Yet, in the last analysis, the Secretary- 
General acted in deference to the wishes of. the new State, for 
practice was not only based upon "the nature of the clauses in 
the treaties in question" but also upon "the interpretation 
placed on those:clauses by the parties concerned".18 The 
normal procedure is for the Secretary-General to send a list 


of the multilateral conventions of which he is the depositary 


17 U.N. Doc. £949), (Vs, OLNSiigna tures). Ratdt ications sAccept. 
ances, ‘Accessions, etc. , covering the Multilateral Con- 
ventions and Agreements in respect of which therSe creitany-— 
General Acts as Depositary, pp. 3-4. 
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to each new State, asking it to declare its attitude, ?? 


The 
PULP OEes Of pth steals, sto: consider ach mew State as.a party inedts 
own name to the treaty concerned. This method has not, however, 
proved very effective in eliciting the desired response from 
the new States. 

On the other hand, where the treaty contained no territorial 
appl ication .clause., tthe, deposiiita ny: jhasp}.od to) draw scer tain, ‘con- 
clusions from the nature of the treaty and, if necessary, from 


the travaux preparatoires, and from practice", 29 


Frequently, 
action in such cases is based upon the assumption that the 
treaty was automatically applicable to all the dependent 
territonies,,of. everye party. In the! case, of isuch treaties, 
however, it is possible that the new State may decline to re- 
cognize itself as bound on the ground that the treaty was never 
promulgated as part of the internal law of- the territory, Thus, 
in regard to the Convention on the Privileges and Immunities 

of the United Nations, adopted by the General Assembly on Feb- 
Pilatye vs) L946.) and) Ghes Convention ion the’ Privileges. and 
Immunities of the Specialized Agencies, adopted by the General 
Assembly on November 21, 1947, the Secretary-General decided as 
a matter ofiprinciple that, dn -vilew of theirenaturecsstuese 
Conventions should be regarded as applying to the territories 


for the international relations of which the acceding States 


19 Y.N. Doc. A/CN.4/150, paras 133-134. 


20 sT/LEG/7, para. 98. 
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WereMresponsible. *tAccordingty y¥inehis "letter of \July+176 £31962, 


the Secretary-General sent to the Congo (Kinshasa) copies of 


the instruments by which Belgium had extended to its territory 


certain * treaties :on “which the'Congo had not yet declared *its 


positions, “But®in a®reply*dated®*May 77¥L962y and received *by 


the Secretary-General on August 13, 1962, the Government of 


the Republic of the Congo, while acknowledging itself bound by 


the #1948 eProtocol “on *Drugs} 


mentioned Conventions: 


stated ®inSreference to the @above 


The Government of the Congo cannot consider itself bound 
by the Convention on the Privileges and Immunities of the 
United Nations... Although this Convention has been 
tCacvitied) by Belgium, there is no provision in the law of 
ehe Gongottunderswhich tieecould be®applied ttosthistcountry: 
In any event, it does not appear to have been applied to 
the Congo before the latter attained independence. It 
doesenOLeascem touconGain any DrovVision ior L1ts automatic 
entry into force in the dependent territories of acceding 


States...21l 
Epemlettervrurther notified 
was continuing to ascertain 
Wiech Loe aCongo had not yet 
published by Belgium in the 


the Government of the Ivory 


the Secretary-General that research 

whether the remaining treaties about 
indicated its position had ever been 
legislation of the Congo. WSimivariy: 


COaBUsEDYeics. LetLerspOrmMayarlor 


June 22, and December 7, 1961, informed the Secretary-General 


that Ivory Coast considered 


itself-bound by all the treaties 


listed with the exception of thesl953 Conventiongon the sPolitT— 


cal Rights of Women, because this had never been applied by 


Prance wor the Lvory ~Coasic. 





It may also be added that Tunisia, 


21 -y.N. Doc. A/CN.4/150, para. 74. 
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which recognized itself bound by the Convention of July 28, 1951, 
relating to the Status of Refugees (this having been ratified 

by France on its behalf on June 23, 1954), and acceded on 
November 8, 1957, to the Convention on Road Traffic of September 
19, 1949, has not considered itself bound by the Convention on 
the Privileges and Immunities of the United Nations. 

In the evolution of the practice of the Secretary-General 
regarding the succession of new States to the multilateral trea- 
ties of which he is the depositary, great importance has come to 
be attached, for administrative reasons, to any agreements con- 
cerning devolution of international rights and obligations which 
may have been concluded between the predecessor and the successor 
States as part of the independence arrangements. On attainment 
of independence such devolution agreements are registered with 
theisecretariatrandepmbdiashed ing thesUnited Nationsi Tmeaty Series. 
Not infrequently, as will be shown, the new States have made 
reference to these agreements in seeking recognition as parties 
to existing multilateral treaties entered into by their parent 
States «atSimilardy ,i thirds States, as, Torgexemp le,u thet Ussag 
have on certain occasions referred to these agreements as a 
possible basis on which to treat as operative between themselves 
and the new States treaties previously concluded with their 
predecessor States. 

LiusePakis tan expilolelyarceliledwupons ther provislons sO. tne 
Indian Independence (International Arrangements) Order, 1947, 
when accepting the terms of the Hague Conventions on Conflict 


of Nationality Laws and on a Certain Case of Statelessness, and 
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also when signing the Protocol amending the 1923 Convention on 


the Suppression of Obscene Publications.~% 


Similarly, Ceylon 
Gee le red mOneAt tt Wel los / eth Ate atc Oonsidere, 1 te elt to be ca 
party to the International Air Services Transit Agreement 
"since May 31, 1945 (the date of the United Kingdom acceptance) 
under the terms of the External Affairs Agreement between the 
United Kingdom and Ceylon of November 11, sep cons 
It should be noted, however, that there are other occasions 
on which successor States give notice that they regard themselves 
as bound by multilateral treaties concluded by the predecessor 
States but make no mention of any agreement relating to the 
inheritance of treaty rights and obligations. Indonesia, for 
instance, gave notice that she regarded herself as bound by the 
Berne Copyright sConverteion, ,1890, the Convention on «the Protection 
of Industrial Property and by the Load Line Convention, 1930.4 
Cambodia and Vietnam have acknowledged that they consider them- 
selves bound by the Convention on the Safety of Life at Sea in 
virtue of its application ,to Indo-China on,November 15, 1938.7? 
Ceylon stated that it is applying the Dangerous Drugs Convention 


26 


Of 1925,, and iMalaysia has notified ~that it considers itseli 


2250, Re laos NOy. > (1958). uCGnnds soe ippsa eyo 
eo eh ely oe Now 74(L057) sr OmndmsnG ain ee 


CET ee Tes ay No«05 (195 Leone b6447)- poy 3, 652 0. kot os, 
NOSLECCISO5SS), GOnnd. S685 7p. 30. 


aP UeeeT eS a, NO. 105461905) e Cond. ¢844%, psd 


26 Hlth. Ge, INOS 273 PCOS?) Ptommdy-386, p. 7. 
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bound by the General Convention on the Privileges and Immunities 
of the United Nations.*’ Yet in none of these communications do 
the new States appear to have made any reference to the terms 
of the devolution agreements. Indeed, they have not generally 
Filed a uniform acceptance of treaties of which the Secretary- 
General is the depositary and to which their predecessors were 
parties -On+the whole, they have indicated their willingness 
to be considered as successors only when specific decisions were 
called for. An example is when they are asked to become parties 
to amending protocols.7® 
Notwithstanding the doubtful legal value of these agreements 
if terms Of =tireclrYeCOnstitutive effect, wien respect "to succession 
to treary "rights Vand obligations,~“° the depositary has utilized 
them as'Ya*significant additional “guide im’ the ‘formulation—-of 
the Sedretartat's Ppolicy “respecting the ftransfer-of_ripghts—and 
duties under multilateral conventions. “In the Summary of “the 
Prace ce Ol the secretary—General as Depositary of Multilateral 
Agreements, published on August 7, 1959, the policy of the 
Secretary-General is outlined, inter alia, as follows: 
The Secretary-General, in performing his functions as 
depositary, has paid the closest regard to these clauses 


(devolution clauses) while respecting the interpretation 
placédsupon "them by the parties 


weet de oe oe 
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In addition, it has been found in practice that most new 
States acknowledge themselves to be bound by a number of 
agreements previously applied in their territory by the 
State formerly responsible for their external relations. 
This practice, however, has not been uniformly followed; 
most new States, while acknowledging themselves bound by 
certain agreements, have formally acceded to others which 
had also been applied in their territory. The Secretary- 
General has not. felt that as depositary he could refuse to 
accept such instruments, which are an express manifestation 
of the new State's will. However, where the treaty of in- 
dependence contains a devolution clause and this clause is 
precise, he has inserted in the relevant Secretariat publi- 
cations, against the name of the new State, a reference to 
the agreements previously applicable to its territory, and 
has in such cases invited the Government of the new States 
to become parties to any protocols amending such agreements. 
Furthermore, if a precise and explicit devolution clause 
concerning the rights and obligations arising out of inter- 
national conventions accepted by the State then responsible 
for the external relations of the new State's territory is 
the subject of a specific agreement concluded between the 
two States concerned, and if that agreement is registered 
with the Secretariat, the Secretary-General considers the 
new State to be bound by such conventions without having to 
transmit any notification on the subject. Moreover, the 
publication of the devolution agreement in the United Nations 
Dnesayroanlespandathe Wnclucsion- of the new-Statesin the 
Secretariat publication Status of Multilateral Conventions 
among the States parties to conventions previously applied 
in its territory gives the States concerned all the infor- 
mation they require. 30 


While the existence of a devolution agreement may permit an 
actirude, tavourable to- automatic novation, the policy of the 
Secretariat is flexible enough to allow each case to be dealt 
with on an ad hoc basis. This appears to be supported by the 
varied forms of standard letter which the Secretary-General 
Shall 


writes to each new State on admission to membership in the 


UnithkedeNationsiadnvitines dst. Colmnotify its position tegarding the 





30 ST/LEG/7, pp» 61-62. 


Sl eee U.N, Doc. A/CN.4/150: I.L.C. Yearbook 1962, Vol. 2, p. 122. 
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treaties of which the U.N. is the depositary. It is submitted 
that the wide latitude allowed the new States to declare their 
attitude towards succession to multilateral treaties results not 
from ‘the application of.-a general rule of international law, but 
rather from the absence of- any such rule. Furthermore, it 
reflects the predisposition of the Secretariat to respect the 


sovereignty of the newly independent State. 


3t Practice of the New States with Regard to Treaties of Which 


the Secretary-General aS Depositary 


The pattern of practice of the new States regarding succes- 
sion to these treaties is undulatory. While the majority of 
them are favourably disposed towards succeeding or acceding to 
existing multilateral treaties, and are generally encouraged 
by the Secretary-General to do so, their choice of the treaties 
would appear to be purely a matter of interpretation, which no 
doubt involves a certain degree of arbitrariness. Thus a new 
State's specific attitude may be said to be motivated as much 
by a wide diversity of political considerations as by the 
humanttarilan. technical or) administrative) character of: the treaty 


in question. Even when Algeria, > Upper volee and Israel>4 


32 See Algerian Delegate's statement, GAOR, l/th sess., 6th 
Cnttec.,. /42nd Mis. ,eapara. elds 


33 U.N. Doc. A/CN.4/150, para, 111 (December 10, 1962). 


sa yi Dooke AV CN. 4/19: IvUsC. Yearbook,.1950, Vol. 2, pp. 206- 
OLS URN DOG A) CN UR ep, SLO, para, 50, (December .10, 
L962 )i: 
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have explicitly opted for the clean slate principle, they: have in 
practice acknowledged the continuity of certain conventions which 
were applied to their territory. Algeria has acceded to eleven 
of the twenty-five multilateral conventions ratified on her 
behalf by France. Upper Volta in a letter to the Government of 
Switzerland, as depositary of the four 1949 Geneva Conventions 
for the Serompenattoh of war victims, a copy of which was trans- 
mitted to the Secretary-General of the United Nations, declared 
that the four Conventions "apply by law to the territory of the 
NWepub Udsed ofetthes Uppers Voltaliiniwiritue) off theiry ratdtd catdon: by 
France on 28 June, 1951".3° Israel informed the Secretary- 
General that its policy is "based upon non-recognition by the 
Government of Israel of any automatic "succession" to the treaty 
obligations of Palestine, coupled with a willingness to examine 
Dnate treaty posttonitandiitotwaccede de ovo) thot iswchi cimite mination al 
treaties as were found to be appropriate, whether or not the man- 


dated territory of Palestine was previously bound by them", 36 


35 Y.N. Doc. A/CN.4/150, p. 119, para, 112 (December 10, 1962). 


36 sT/LEG/SER.B/14, p. 42, para. ll. 

At least in connection with war criminals, which perhaps 
provided. a basis for: the trial of Eichmann, it has been ob- 
served that the contention of.retroactive legislation could be 
rejected on the ground that "Israel is in fact a successor 
to the Mandatory Power in Palestine and, therefore, far from 
creating new rights for herself after the commission of the 
offences, she was merely taking over rights and jurisdiction 
which already existed", L.C. Green, "The Maxim Nullum Crimen 
Sine Lege and the Eichmann Trial", 38 B.Y.I.L. (1962) 
pp. 465-466. 
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thet CentralseAtricant Repubiliic,\Congo® (Brazzaville)§ Ivory 
Coast, Ghana, Malaysia (formerly Malaya), Morocco, Nigeria, 
Sierra Leone, Syria and the U.A.R. have all accepted succession 
in=printipdesabutehavesoinepracticeronly® done so in®relation: to 


Bu 


specific conventions. On the other hand, Cameroon, Congo 


(Kinshasa), Cyprus, Dahomey, Guinea, Malagasy Republic, Mali, 
Senegal, Tanganyika (now Tanzania), Togo and Tunisia, while 
acknowledging succession to only some of the applicable conven- 
tions, have in other cases chosen to accede to those conventions 
which had been extended to their territories by their predecessor 


States.2°2 41 42 


orient aie Mauritania, ‘9 Gabon and Chad have so 
far declared no position of principle concerning succession to 
the multilateral conventions of which the Secretary-General is 
the depositary. But they all have recognized that they continue 
to be bound by certain conventions of the International Labour 
Organization. 

After the formation of the United Arab Republic by the Union 


of Egypt and Syria, following the plebiscite of February 21, 1958, 


SUT Ceaveantbook, wWolse2yel9o2,uppeelLooeet, seq. 
38 y.N. Doc. A/CN.4/150. 


39 Ibid., para. 106. 





40 Ipid., para. 114 





41 Ibid., para. 81. 





42 Ibid. peparasr /65. 
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the Foreign Minister of the Republic in a communication to the 
Secretary-General,‘*? dated Mar chyel »el95S.sdeclared: 

It is to be noted that the Government of the United Arab 

Republic declares that the Union is a single Member of the 

Uni ted mations »rbound#wby. the provisions .of-ethe, Charter, 

and that all international treaties and agreements con- 

cluded by Egypt or Syria with other countries will remain 
valid within the regional limits prescribed on their con- 
clusion and in accordance with the principles of inter- 
national law. 
On the strength of this letter, the Secretary-General listed 
the U.A.R. in the Status of Multilateral Conventions’ as a 
party to all the treaties to which Egypt or:Syria had been 
parties before the Union was established. Under the name of 
the Republic, it was shown whether Egypt or Syria or both had 
taken action regarding the treaty in question. 

At the time of her independence, Indonesia entered into a 
devolution agreement with the Netherlands. This came into force 
on December 27, 1949. On admission to the United Nations, 
on September 28, 1950, it addressed a note to the Secretary- 
General, acknowledging "that the rights and obligations of the 
Kingdom of the Netherlands arising out of the signature or 
acceptance of the following Protocols to the General Agreement.. 
are to be considered as rights and obligations of the Republic 
of Indonesia inasmuch as such Protocols are applicable to the 


45 


7urredrerrom or the Repubiic of Indonesia’. In a subsequent 





43 Divitdi..,, patia, 148). 
44 U.N. Doc. ST/LEG/3/Rev. 1 


45 U.N. Doc. A/CN.4/150; Yearbook of the I.L.C., Vol. II (1962) 
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note to the Secretary-General, dated February 26, 1959, Indonesia 
listed among others the following agreements which she considered 
binding on her: Convention Providing for a Uniform Law for 
Chequesi, © Convention for the Settlement of certain Conflicts 
of Laws in connection with Cheques,“ and Convention on the 
Stamp Laws in connection with Cheques, “® allietened? on March 19, 
1931, at Geneva. On the other hand, Indonesia, in a note verbale 
of September 16, 1959, was to declare, in respect of the 
Protocol, signed at the Hague on April 12, 1930, relating to 
Military Obligations in Certain Cases of Double Nationality“? 
that: 
The Republic of Indonesia is however of the opinion that 
all agreements signed by the Netherlands on behalf of or 
declared to be valid for the former Netherlands East 
Indies do not automatically apply to the Republic of 
Indonesia as a successor of the former Netherlands East 
Indies. The Republic of Indonesia therefore does not con- 
shdeneltse linbound eby’ said Protocol. 
Other multilateral conventions whose applicability to Indonesia 
has not been acknowledged include: the Convention for the 


Suppression of the Manufacture of Opium, 1925; International 


Opium Convention, 1925; Distribution and Manufacture of Narco- 
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tics Convention, 1931; Obscene Publications Convention, 1910 
ands £92 5eeSlavery Convention,” 19265" White Slave? Trafftc?'con= 
VerLions, LI0G = to LOS LOD 19958" and "the* Economic Statistits 
Convention of 1928. What is responsible for this discrimina- 
COT Y's es atiete yetonter edie Hoey | policy towards succession to 
multilateral conventions, even with the existence of a devo- 
lution agreement? There is little doubt that Indonesia has 
tended to apply its inheritance agreement in acknowledging 
succession to certain international treaties when this has 
suited its political and economic objectives, but the overall 
tendency of its policy is pre-eminently in the direction of 
non-succession. The unequivocal rejection of the concept of 
automatic succession in the foregoing statement by Indonesia 
would appear to indicate that even the existence of an inheri- 
tance agreement cannot lead lightly to a presumption of auto- 


matic subrogation. 


4. Succession to I.L.0. Conventions 

The ‘practice of the International Labour’ Organization 
(I.L.0.) regarding the succession of the new States to inter- 
national labour conventions has crystallized during the more 
than twenty years of its existence, and is probably the most 
consistent of all the international organizations. Strangely 
enough, when the I.L.0. Constitution was amended in 1946, no 
provision was made regarding the admission of new States to 
which international labour conventions had been applied, despite 


the fact that some colonial territories were already on the verge 
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of achieving full independence. Article 35(1) of the Constitution 
of the I.L.0O. merely provided that "The Members undertake that 
Conventions which they have ratified in accordance with the pro- 
visions of this Constitution shall be applied to the non- 
metropolitan territories for whose international relations they 
are responsible, including any trust territories for which they 
are the administering authority, except where the subject-matter 
of the Convention is within the self-governing powers of the 
territory or the Convention is inapplicable owing to the local 
conditions or subject to such modifications as may be necessary 
BOtadapt ptheswonvention. torgkdcal conditions). ‘Paragraphst2: tto 
6 of the same article detailed further procedures by which inter- 
national labour conventions could be made applicable in such 
territories. However, with the emergence of a large number of 
new States, the I.L.0O. has made great efforts to ensure the con- 
tinued application to such States of the labour conventions which 
had been previously applied in their territory. 

In 1951, the International Labour. Conference stated that 

In a number of cases Conventions are regarded as binding 

on Members of the Organisation in virtue of the principle 

of Mitiatel Sucicession, <.cadni solifar mis ithey may’ involve) any 

qualifications.of the -ordinaryorules in regard torStare 

Succession they.tend to suggest that there are special con- 

siderations which give international labour conventions a 

more durable character than treaty engagements of a purely 


GConeracttiial, nature. 


Although this statement in: itselt=has no obligatory force, Lt 


51 "Explanatory Note", The International Labour Code 1951, Vol. 1 
(1952) p. XCVIII. 
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seems to represent’ the: growing concern of the Organization with 
the pressing problem of State succession as a result of the rise 
of a large number of new States after the Second World War. The 
PebsOses,edeeply committed) togtheppromotion:of-social.justice as 
embodied in the Preamble to its Constitution, recognizes that 
an abrupt discontinuity of relevant labour conventions in the 
territory of a new State on account of its newly acquired sover- 
eignty would indeed be detrimental to the concept of human rights. 
The view favouring continuity of such conventions irrespective 
of change of sovereignty is made necessary in view of the wide 
network of multilateral treaties administered by the Organiza- 
tion. Some 116 conventions affected the former colonial terri- 
tories, and by 1961, the International Labour Office had been 
Hetrtetedior aAboutess223 Lerritoriadeapplications{n290n0f which 
had been modified in accordance with the provisions of Article 
3D ofS thelirLs0. Constitution.-2 
The question of succession to international labour conven- 
tionsibegansin 193/qwith, the; separation,of)\ Burma from,iIndia, 
Burma, though not a non-metropolitan territory within the mean- 
tngiotiArtitcle 35, ofathes Constitutions oft thegi.L.Oss@was sepa 


3) ] 


ratedetrony Lidia OuLADtT1) wel od. It was then administered 


by the, United Kingdomountileoctober 17-197 Satter waco. 


52 9'Connell, "Independence and Succession to Treaties", 38 
Dalerlelicu Cho 2) sD ocla Ome Crna meuniere oO MBean enlist Loo c)aeD Da Loo — 
IS62aWolt, ineAnnualremtrancale ClL9I61)Y pp. /42—51. 


22 SeenGovernment, of India Act. w1935,, 26 Geo. V,.;C. 2. 
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apptited*®for*admission*to the “membershiptofSthe®L.L.0. At’the 


54 thesBraceash 


International Labour Conference of June, 1937, 
delegate stated that Burma had now acquired an international 
status similar to the self-governing territory of Southern 
Rhodesia, although she still remained an overseas territory 
Ofehts Melee tyr -PAccordingely seit» wassnotLiiedethattBarmaerwould 
continue to observe and apply all the international labour con- 
ventions in which she previously participated as part of India. 
This position seems to have been accepted by the other delegates 
EOwenesConventions SHoweversyby™a Pettrers@oreaApril 199019484, the 
ForetpnrAtlairs? Minister= oreBbBurmaenotiLiied the®@ If Leot that 
Burma recognized "that the obligations resulting from the inter- 
national labour conventions ratified in respect of Burma by 
ind2a=prior=to Apri Tlse1937° continues toebe*binding > apon. the 
Union of Burma in accordance with the terms thereof".>> 
Similarly, after Pakistan seceded from India, by the 
operation of the Indian Independence Act, 1049 128 she acknow- 
ledged herself bound by the international labour conventions 
which had been ratified by India prior to August 14, 1947,>/ 


Followinpythis,; Syria, the Philippines, «Lebanon, Jordan,’ Sudan, 


=e we Si Conference, Twenty-third Session, Record of Proceedings 
G1933:/ ap) LOL 


Pai tO. kOe ictal Bulletins Vol. XXX Te NoO.n So, 9 December 731, 
OS Ds 21/7. 


JOmbeeane Lie Ceot VIN Cet eaO. 


97 4.4.0. Official Bulletin, Vol. XXX, No. 5 (1947) p. 334. 
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Kuwait and Israel were admitted to membership of the I.L.0., but 
Esraelimademit cleartthatynaseantotally newtState}*shelstarted 
life completely free of all obligations, owing to the special 
circumstances under which she had attained her international 


personality.® 


Ceylon's application for membership also con- 
tained an acceptance of the undertaking regarding the applica- 
tion of international labour conventions which had been extended 
to her territory by the United Kingdom, and further promised to 
give early consideration to the formal ratification of the re- 


levant conventions covered by the undertaking.” 60 


62 63 


Indonesia, 


Vietnan, 61 Libya, Tunisia and Morocco®4 in their applica- 
tions gave undertakings in similar terms. But all these state- 
ments of principle implied no specific obligation on the part 
of the States; they merely indicated that the new States were 
willing to apply those labour conventions which had previously 


been applied in their territory by the predecessor States. 


It was then thought necessary to devise a formula whereby 


58 Rosenne, "Israel et les traites internationaux de la Pales- 
tine... //7) JouTnal du droit itntermattondads (1950) pel s0e 


Soi le OneOtttct al ob wldetin av Ol ski eo ee GLO epee eee 
60 1.1.0. Official Bulletin, Vol. XXXIII, No. 2 (1950) p. 67. 
61 tbid., Vol. XXXIII, No. 5 (1950) pp. 248-51. 

62 tbid., Vol. XXXV, No. 2 (1952) p. 85. 

63 Ibid., Vol. XXXIX, No. 2 (1956) pp. 67-68. 


64 tbid., Vol. XXXIX, No. 2 (1956) pp. 68-69. 
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atdeclaragtron “or écontinurty “of #rerso.. (Conventions ‘could be 
secured from a new State on being admitted to membership of 
the Organization. Under this rule, Ghana, which acceded to 
independence "on “March °6, 41957, was -admitted “in: the "latter “part 


of that year to membership of the rhiso. & 


In the form letter, 
Destdes “indicating “the: number of “FrLv0? eConventions by “which 
they acknowledge themselves to be bound, the new States also 
undertake to continue to apply certain specified conventions 
which had been declared to be applicable exclusively in "non- 
metropolitan territories". The conventions are not equally 
relevant’ to “all “the new States’ On the *contrary, ‘the nature 

of choice appears to be dictated by the peculiar needs and 
Conditione “ol “atgiven territory. "For "instance }“while "Ghana 
undertook to continue to apply "the Right to Association Con- 
vention, 1947" (non-metropolitan territories), and "Labour 
Inspectorates Convention", the Federations of Malaya (now 
Malaysia) undertook to continue to apply only the “Labour 
Inspectorates Convention". This approach seems to have been 
followed by all the other new States which gained their inde- 
pendence in the 1960's. It is to be noted, however, that those 
conventions which were expressly intended for non-metropolitan 
ferritortes “can be applied” by Patnew "State; "since, Lt Te ne 
longer a non-metropolitan territory, only as a transitional 


Ueedne wll tie UChemDemods Eat 1t 18 1n as poslttion to, ratify 


CORTE VOl. EXliaNO CMC 1957) ps 373. 




















OS ree Le 
i. 


Go } oe ; | . 1 bi ee i 


ed biveds emotiasvacd .0.f.1 tT? tual ye ee 





: ' Pe aoe & 
to qinaxsdmeq os baisimabs gated mo oth si wen & ones 
ebesos doidw .sasc0 .esilus sida is ybau the kebakiaey edz 
: Vere 7 - 
; a 
QE ‘etaet efx ot bedakmbs eaw , veel i.e HoszaM tro. eonsbnar aor 2 


A > 
- . 4 


jal mro® ofteat *°,.0.2.1 edd to qidersdmom Oo *B2Y asda 


- tf 
iw’. 1 ott: 5D 40.d0.1 daun eft gattaolbalt es 
MM 
¥e +2 & rt if od >3 aV4 among sybelwondos 


, j 2 a ; o 
ke¥neavnos batttosce albsiztes vieqs oF suntangod o2 oa 
3 Fi Siw ~ 2 a . - ‘ : > : ¢ - i + - 


at yieviey eidaotiagqs ed of betalasb assd ban ddte 
4; "4 haces! 
supose gon ote ; soo sxAT ."satztotlare? naitloqoxson 
s to: E rol al 


sm 982° ,.Y3etI Mo: it «0 e33832 wea odd Ife of snavalet 
j : ; “as . 
shesn twetinosa eft yd betssotb ad oft atesqqe SSfono ae 
. vy 
sasd> sitdw .sonsie0) 7 ‘rotiusess mevig a To esotitbaos 


. ae bau 
20D nmoltisstooessé | ets ods" yvlqqs oF suntinacs 97 asooms b eu 


a 


\ 
sia) tistaebs ,"aotinevac) #83670 
‘ - . € , ad 
u . fav foqs t Joon of AcoOTIsbAy’(s 


dy - ‘ ae in _ ; ita 
need sved of emena dasoxqas slAT « noltinsvaov essjazotosqani 
mam Tal Boni 
_ 


y . 
~sbheat sieds benmbeas doitdw e23822 wen szsdjio0 od3 Lis eer 
ods © _™ = - —_— ae af * 


eeods ted3 ,.tavewond ,bsion sd o3 ef 31 .2 OdRL 2 aii2 at gomebr 5 sq 


— 2 | rhs re 
fatilLogoziam-non 10% dSsbagint yisasiqxs si3W SG YAN" heh Tota 










1 


: A iy 
s " on et 32 sonte g1832 wen sp yd b 
; ‘S 







o «troszazes aad 
or nen 
‘th tad ; ve TOK -_ 





250 


the corresponding convention formerly restricted to the metro- 
politan countries. 

In so far as the succession of the new States is concerned, 
three classes of the I.L.0. Conventions appear to be involved. 
The first category includes those which the successor State is 
required to continue to apply; secondly, those which were modi- 
fied by the administering authority, but which the successor 
State must undertake. to continue to apply, pending ratification 
of the "metropolitan" conventions; and thirdly, those intended 
bosmaintain,gthesstatus quo", °® the new State undertaking to 
Dettitivyethesconvention inetulleat “eawlateredate,aparticularly if 
modifications had been reserved. 

The above survey shows how the International Labour Organi- 
zation has sought, as.a matter.of deliberate policy, to ensure 
that the continuity of-its conventions is not adversely affected 
by change of sovereignty within the former territories of: the 
colonial authorities. Owing to the underlying humanitarian 
interests in these conventions, the new States themselves appear 
to be quite favourably disposed towards this policy. The atti- 
tude of the new States was underlined by the expression of 
suppeottetorathes].b.0.epractice,containedgingthe resolution 
adopted at the First African Regional Conference of the I.L.0., 


held at Lagos, Nigeria, in December, meaty oe 


66 p, Marchand, "State Succession and Protection of Human Rights", 
8 Journal.of the Int® Commission of Jurists (1967) pp.«,47-48. 


67 See, e.g., Wolf in Annuaire francais (1961) p /42ff. 


U 


§ 90S 


a 0 | 
oh 
i 
mt 

J 

ri 


ed 


tm 





xnsigod 


~ 


sy yixroemtz 


eI 


= 
= 
con 





0%. aaksonwene antboogees pene) 


lacolgess 


aos) 


qaunea' 
IVC 


ep if 
f 
sic 
319 


Ts o2. 8 yotinoo o2 bertupex 
nos ot saesrsbs8y tem. 23% Ae, 


oup avidisie ed2" atednisa)e3 


si ot gottaevao> 943, yiks : 


. a ye - 
tw vinglerevoe ito egasda yd 
' = , _s 
_ - 
park wo »eeisizod3us Istaoso 3 
: oJ 
, 

















ipa ee ; 
enkesuaue a Ts a 


oove Sf3 36 x82, 08. ka 


y _ 
) 7#, 
; aa re 
- n 7 
O.d.2 ad3 to Pee’ 


saiars etatabs a3 ate) : 


odd, te 7 
a4 


103 ‘inntittehnnanll 


ee ee 

Yr need bat scotisotitbom 
F ir 
svodsa.adT. 7 
7 


asc aotias 


4 
: a) e 
t to ya3ituatigos odd 2aie 
E Bal 


aa 8 BB ,2agvOR 


Zon 


Intspite ofethessomewhatbinilexibletapproachsof®thesLsL.o. 
to the question of succession, not all new States,however, were 
equally willing to make unreserved declarations of continuity. 
It is well-known that Uganda and Malawi, in keeping with their 
general temporizing policy regarding succession to treaty 
obligations of their predecessor, exhibited great reluctance 
teotabidesbysthesacceptedtpracticesetitewastnotPruntilvtheal: Lo: 
Committee of Experts on the Application of Conventions and 
Recommendations brought pressure to bear that Malawi gave 


68 It needs 


assurances of her intention to remedy the situation. 
also to be added that even those new States which anxiously 
déelared@in their letters of application the. continuity of 

I.L.0. Conventions in their. territory, have in practice accepted 
some of those conventions on a selective basis. This would 
appear to indicate that, in the final analysis, the choice of 
those conventions is still seen by the new State as a question 

of policy. This prompts the conclusion that the initial declara- 


tion of continuity may well be motivated by its desire to 


achieve international recognition and acceptance. 


be Succession in Respect of-~the IMF-and IBRD 


Properly speaking, the problem of State succession in 


respect of the IMF and the IBRD appears to be inextricably con- 


OCR cal LOs Report of the Committee of Experts, Report III, 


Part V, International Labour Conference, 49th sess.,. Geneva 
(1965) pp. 23-24. 
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nected to the question of membership in those Organizations. 
In this sense, obligations arising under their constituent 
instruments are necessarily obligations incidental to member- 
ship in the organizations, and must be distinguished from 
obligations deriving from other categories of "law-making" 
multilateral conventions.°? It is as well to note that the 
principle is generally accepted that membership in international 
organization, being determined by the rules of its constitution, 
cannot pass to a successor State, /9 But, broadly viewed, whether 
or not succession occurs remains’ a question of the interpretation 
of the relevant constitutional provisions of the organization 
concerned. 

The International Monetary Fund is only peripherally 
affected by the problem of State succession in so far as terri- 
torial changes of member States might imply changes in their 


Teal 


Votingarights: Articles20(€2)(e) ofmthetArticlescof*Agreement 


of the IMF provides: 


By their signature of this Agreement, all governments 
accept it both .on their. own behalf and in respect of all 
their colonies, overseas territories, all territories under 
their: protection, suzerainty, or authority, «and all. terri-— 
tories in respect of which they exercise a mandate. 


69 Jenks, "State Succession in Respect of Law-Making Treaties", 
COMER Vvartale. 61952) peeliane 


10 Ge. UN. Opinion in the case of India and Pakistan, GAOR, 
2nd—seess;rlst-Cmtteer,~p. 582, Annex 14g; °U.N. Doc. 
RLON 4/1493 spun 8s eUeNe sDeceeA/ C1 / 212), 


71 aufricht, "State Succession under the Law and Practice of the 
Taternationel Monetary Fund", 12 D.CeLs0.) (1962) pp, 154-162. 
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Since membership is associated with certain voting rights to- 
gether with the quota and borrowing privileges, it follows that 
any constitutional changes of a radical kind within a State 
member are likely.to have some effect on the character. of those 
rights. Consequently, the Fund is required to take notice of 
any such changes in so far as they touch upon the status of a 
member State. In general, where the problem of succession: is 
involved, the I.M.F. has allowed itself to be guided by the 
action of the United Nations. When India was partitioned, she 
transmitted a copy of her devolution agreement to the Fund, and, 
taking cognizance of the United Nations decision concerning 
India's membership, the Fund's Committee on membership recommended 
to the various Governments that India be treated as British 
India and hence as the original member of the Fund. Thus India's 
existing quota rights were maintained. On the other hand, 
Pakistan was required to apply for membership in accordance 
with the terms and conditions of the Membership Resolution of 
February 1, 1950. Pakistan's quota was then determined inde- 
pendently by the Board of Governors of the Ty Mae 
Inuthelcaserofithe: formationfof! thesUnited Arab Rupublic 
byxthefUntontofeabsypteand Syrdiagin 19585 thegprobtemparose as 
to the substitution of-.the U.AR., a single member, for the 


originally separate membership of Egypt and Syria. This, of 





72 I.M.F. Summary of Proceedings, 5th Annual Meeting of the 
BeardaotnGovernors, (1950)4 pn. 51. 
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course, involved a re-assignment of voting rights. /? Egypt as 
a single member of the Fund possessed 850 votes, while Syria 
had only 315. The question was whether the combined figure of 
1165 votes should be assigned to the U.A.R. or whether an 
entirely new number of votes should be fixed. It was, however, 
decided that the U.A.R., as a single member; should now have 
915 votes as against the previous separate voting figures of 850 
and 315. This decision was based upon the provisions of Article 
nGS) ia) Store eth et fPiundt' sf Arti ces! fof Agreement. /4 

The International Bank for Reconstruction and Development 
works in close co-operation with the I.M.F., and as such its 
praapitce: icoincdiides?witth that-ot “ther Mir. Unidier? tA rt cllenr2 
(1) (b) of its Constitution, membership of the Bank is restric- 
ted to members of the Fund. Thus, in case of State succession, 
the carrying out of loan agreement would appear to be governed 
by the Membership Resolution of the Board of Governors of the 
Fund. /> Nevertheless, obligations of members in the Bank have 
no direct connection with those of. members of the Fund, even 
though under the terms of Article 2(1)(a) of the Articles of 


Agreement "The original members of the Bank shall be those mem- 


bers of the International Monetary Fund". Many of the new States, 


73 aufricht, loc. cit., p. 160; O'Connell, 38 B.Y.I.L. (1962) 
Dal.6 4 ae 





74 This stipulates that a member shall have 250 votes plus one 


additional vote for each part of its quota equivalent to 
100,000 United States dollars. 


735 CE. note 69 above. 
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including Ceylon, Cyprus, Ghana, Indonesia, Israel, Laos, 
Nigeria, Sudan, Tunisia and Philippines, have joined both the 


IMF and the IBRD since becoming independent. /® 


62 PreackicerotelGAQsRespectingdSticcessoreStates 


The International Civil Aviation Organization came,into 
existence under the authority of the Chicago Convention of 
December 7, 1944,7/ Its basic purpose is the regulation of 
tnternationaligair trafficitheThisrConventionsestablishessthe 
international aviation code and stipulates the obligations 
attaching to membership in the ICAO. Article 2 defines the 
geographic scope of the operation of the Convention as compri- 
sing "the land areas and territorial waters adjacent thereto 
under the sovereignty, suzerainty, protection or mandate of 
such a State". No reservation by a contracting State was per- 
mitted regarding the exclusion of a dependent territory from the 
application of the Convention. Thus, the convention was extended 
by the contracting metropolitan States to all their non-metro- 
pibtanpterritoriess eArticlées5 offthedGhicagosConvention Lays 
down, thatraircraft ofea contractingseStateréengagedsingnon= 
scheduled international air services have the right to fly 
overgsand tojlmakernon=trafficestopsein, wthekternitony) of any 


obherecontrattingwStates ~ESuchdaircraftealso haveithesprivitege 


76 see Annual Reports of the IBRD for 1960, 1961, 1962 and 1963. 


v7 UNG Leow VOL. LIy epeez9s,ehtdeon, International’ Legislation, 
VO Le ton a 05.4 
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of taking on or discharging passengers, cargo or mail in any 
contracting State. Similar rights are granted.to:' scheduled 
flightsseunderrArticle: lof: the: International Air.Services 
Transit Agreement, signed at Chicago on December 7, 1944. 
Additional privileges are accorded under the terms of Article 
1 of the International Air Transport Agreement also concluded 
on December 7, 1944 at Chicago. 

Clearly, then, the Chicago Convention on International 
Civil Aviation is one of those treaties whose scope of operation 
affects the domestic jurisdiction of many States. Membership in 
thea lGAO Gantbepacqtitedyby#meresy ratification) of;,oreadherence 
to, etheeChicagodConvention insaccordance’ with?Articile:.924.)Thus, 
a new State can become a member of the Organization by filing 
an instrument oOfmadherence,sorgof ratification, «with» the 
Government of the United States, who is the depositary of the 
Convention. But adherence to the Convention does not automati- 
cally include ratification of the amendments to the Convention 
which have been approved by the Assembly, and which came into 
force prior to such adherence. The Secretary-General of the 
ICAO, on receiving from the depositary notification regarding 
the adherence of a new State, forwards to such a State certified 
copies of all protocols of amendments, whether or not in force, 
requesting the new State to indicate whether, it wishes to ratify 
any or alli of the, amendments. 

The problem of the effect of change of sovereignty upon the 
Airy law, conventions of the. ICAO: relates to-whether, in view of 


the 6€xtension by the contracting States to the non-metropolitan 
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territories of the Chicago Convention, these air law conventions 
remain binding upon the new States. Does a new State which 
previously formed part of the contracting State's territory, 
after acquiring sovereignty, remain ipso jure a party to the 
Chicago Convention, and therefore bound by its provisions? The 
question of succession to these conventions seems particularly 
important since failure to apply the relevant rules of the con- 
ventions in the territory of a new State, even for a short 
period of time, might well disrupt or hamper the regular func- 
tioning tofSthenairiservices. This would no doubt be the case 
if a new State previously affected by these conventions, adopted, 
on achieving independence, the clean slate policy with respect 
to all the treaty obligations of its predecessor. 

Dr. Rend Mankdewnen 4° of the Legal Bureau of the ICAO 
maintains "that international air law conventions, including 
the law-making and regulatory decisions of the ICAO Council, 
are not binding upon a new State unless it has formally con- 
sented thereto, either through ratification or by an equivalent 
formal declaration". Dr. Mankiewicz draws a distinction bet- 
ween "public air law conventions", of which the Chicago Con- 


"nrivate air law conventions" such as the 


vention is one, and 
Warsaw Convention, 1929, concerned with the unification of 


rules telatine to international carriage by aire The latter 


(which will be dealt with subsequently in this section) he 





78 Mankiewicz, "Air Law Conventions and the New States", 29 
Journal of Air Law and Commerce G19.63)) ps (54% 
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holds are automatically binding upon a new State, since they 
entail no international obligation but operate as part of the 


domestic law of the new Stared i 


He contends that if a new 
State were automatically a party to the Chicago Convention it 
would be ipso facto a member of the ICAO, and be obliged to 
pay its share of the budget of the Organization as assessed by 
its Council. Furthermore, membership has the effect of impos- 
ing .certainysrestrictions upon sthesrights+,of sa/sovereipn saState: 
For these reasons, no State should be:considered bound without 
its express consent, 

On the other hand, it is arguable that where treaty 
obligations are "locally connected" with the whole or portions 
of a territory, a new State whose sovereignty extends to the 
areas so affected succeeds to the obligations in question, °° 
If therefore the air law conventions are regarded as belonging 
to the class of international treaties which create local 
obligations, the successor State, nee wishes to free itself 
from such obligations, would have to resort to a more formal 
procedure for terminating the conventions, including denuncia- 
tion sln. accordance with othe ~provistiona someArticle 95 of the 


Chicago Convention. 


There is, however, a tendency on the part of the new States 


19 Lbjidiys.cp 6.29 «also cing Annuaire francais. de,.Drodt -lnternati onal 
(1957) pp. 405-412; "Les Nouveaux Etats et les conventions de 
droit aerien.., ,<Anniua imepatr amc ad 8.6196 l)a.p.d orn 


80 See, e.g., Oppenheim, International Law, Vol. I (Biches F, 
haat benparchityn eS Sb) teppxe 159%, 21:65 1665. 
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to acknowledge continuity of the conventions. After Pakistan 
separated from India in 1947." she "notified the President? of “the 
ICAO Council on August 15, 1947, that "Pakistan has automati- 
cally accepted the Civil Aviation Convention, and the Air 
Transit Agreement, which were ratified by the former Govern- 
ment", in accordance with the provisions of the Indian Indepen- 
dence (International Arrangements) Order of To Ape + It stated 
also that "the successor Government of India (but not Pakistan) 
continues to enjoy membership of .the Council, pending future 
elections". The ICAO, however, could not accept Pakistan's 
view since membership in the Organization is virtually “synony- 
mous with adherence to the Chicago Convention. Moreover, the 
ICAO was of the opinion that under the’terms of the Indian 
Independence (International Arrangements) Order, 1947, member- 
ship in all international organizations devolves solely upon 
inde, elakis tan, theretore, “bad toinority the United States 
Government, as depositary of the Chicago Convention, of its 
adherence thereto. But Pakistan's adherence did not become 
effective until the 6th of November, 1947, ninety days after 
the deposit of its instrument of adherence. 

Theo tormation Of “ther A. Ri Olu Mancliieco.) o> ComsmacemsL 


imperative to re-assess the membership status of Egypt and 


81 section C of this Order stipulates that, except otherwise 
provided, “rights and obligations under all international 
agreements to which India is a party immediately before the 
appointed day will devolve both upon the Dominion of India 
and upon the Dominion of Pakistan, and will, if necessary, 
be apportioned between the two Dominions", GAOR, 2nd sess., 
STS eheCntitecs, pps o0Uc G10; sU.NoeDoc. A/eroy 161, Annex 6C. 
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sypubatin theelCAQnelInéamletterhtoetheiSecretary-Generalsofythe 
ICAO, the Minister of Foreign Affairs of the TAR stated 
that the United Arab Republic should now be treated as a single 
member of the ICAO and considered bound by the provisions of 
the Chicago Agreement. Mr. Mohammed Sadek El Karmouty was 
appointed as the permanent Representative of the U.A.R. and 
"empowered to participate in all decisions on all matters to 


belsubmittede towthecOrgandzation".= Insaddition,. the:letter 


affirmed 


that all agreements, arrangements and obligations existing 
between the International Civil Aviation.Organization on 
one hand and either Egypt or Syria on the other immediately 
before the constitution of the United Arab Republic will 
continues dine their terms; Jus Mutatis.Mutandis, as.if-:they 
were agreements, arrangements and obligations duly con- 
cluded between the International Civil Aviation Organiza- 
tion and the United Arab Republic. 83 





Tiisecommunication was, followed on May 17,. 1958, by:a cablepram, 
confirming the appointment of Mr. Karmouty as the Permanent 
Representative of the U.A.R. with full powers to take part in 
the proceedings of the Organization. 

Having regard to these communications, the decision which 
the -LCAO Couneil had to take was.(a) whether the U.AiR. wasia 
Contracting State, or should be regarded as such; (b) whether 
the UsA.R. was. a member of the Council; and (c) whether the 
cable iofiel ith May), 1958.) couldsbe sacceptedswasmthe, credentials 


of Mr. Karmouty as representative of the U.A.R. on the ICAO 


O27; CeAa0. Working Paper All - WP/23, P/4. 


83 Ibid. 
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Council. The Council came to the conclusion that the United 
Arab Republic, having been established by the Union of two 
States which had been parties to the Chicago Convention, was 
to be considered, "for the matters within the competence of 
Ehamcoumecl beneagcontracting ss tatemandeas®a member of -the#@ouneil. 
But it added that "this decision cannot prejudice the right of 
the Assembly to determine for itself questions concerning the 
United Arab Republic in relation to the Oriente atc une The 
Council's decision was transmitted to the Eleventh Session of 
the Assembly of the ICAO, held in Montreal. On the basis of 
it, the Assembly accepted the credentials of the U.A.R. dele- 
gate, and assessed the contribution of the U.A.R. to the budget 
of the ECAC 

The outbreak of revolution in the Syrian sector of the 
Republic led to the dissolution of the Union on September 28, 
1961. The ICAO was again confronted with the question of succession 
with respect to the membership of Syria in the Organization. 
At the end of September, the Government of Syria sent the 
following cable to the Secretary-General of the ICAO: 

Duhbave the: honour ‘to inform you that Syria vwhas been a 

member of ICAO since 1949 and has been a member thereof 

jointly with Egypt under the designation: United Arab 

Republic (Stop) The union having been dissolved on 28 

September last the Syrian Arab Republic reassumes its 


pivarcet ef nt HCA OF G8 toipl)i ieet akertthis? opportuni ty® tottas sive 
you that the Syrian Arab Republic remains bound mutatis 


84 Declaration of March 29, 1958, ICAO Doc. 7878 C/905-18. 


S57 Westauteon MUM 1O/9TCAD- Docs 7888 Al11-P/12; Doc. 7886 


Al1-P/11-2-4. 
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mutandis by all conventions, arrangements and obligations 

which existed between ICAO and the United Arab Republic 

in conformity with the Convention on International Civil 

Aviation. (Stop). Please confirm receipt of this’ cable and 

transmit Pepe of the cable to all States members of 

TGAOs (stop) 
Copies of this cable were transmitted to all members of the 
ICAO Council by its President, who stated that, in the :-absence 
of any contrary views, Syria would in future be regarded asa 
contracting State. November 1, 1961 was set as the deadline 
for receiving any statements of.objection from those member 
States who might wish to raise such objection. However, no 
statement of opposition was received by the President. The 
Council of 7the LCAO took cognizance. of this communication at 
the Third Meeting of its Forty-fourth Session of that year, and 
approved the Report of:-its Finance Committee, re-adjusting the 
assessments of Egypt and Syria to the budget and the working 
capital fund of. the Organization for the period between 
September 28 and December 31, 1961. The Council's decision 
was endorsed by the ICAO Assembly at its Fourteenth Session at 
; 87 
Romesin August, 1962, 

The above cases of succession to the Chicago Conventions 
resulting from the dismemberment of a member State on the one 


hand, and the federation of:.a member State.on the other, seem 


to indicate that the attitude taken by the ICAO in each instance 


86 ICAO Working Paper CWP/3434 and CWP/3449; ICAO Doc. 
892C/934-14. 


OY TCAOe Dot. 8192 C/934-3. 
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was broadly in conformity with the practice of the United 
Nations. It.is interesting to note that many of the-new States %8 
have filed instruments of acceptance of the International Air 
Services Transit Agreement 2°? im accordanee) with *i'ts' fArtiiele V1 
(2) which provides that "any State a member of the International 
Civil Aviation Organization may accept the present Agreement", 
This implied that no State can become a party to this Agree- 
ment without also being a party to the Chicago Convention. The 
provision would, therefore, seem to apply directly to the new 
States. On the other hand, no new States appear to have 
accepted the International Air Transport Agreement, even 
though this was signed at Chicago on the same day and is gover- 
ned by the same rules as apply to the acceptance of the Inter- 
national Air Services Transit Agreement. 

Let us turn briefly to the practice of.the new States 
with respect to the Warsaw Convention. ?2 ATthough "this is”oene 
of the “private “air law conventions “concerned with the Unifica- 
tion of Certain Rules Relating to International Carriage by 
Air, it was extended by the contracting Parties to all non- 
metropolitan territories. The Convention was signed at Warsaw 


on “October MB2 LOIS 29N8 Aneicle e400" states that "(4)" any wconmeraccing 


88 These are Cameroon, Ceylon, Cyprus, Israel, Ivory Coast, 


Malagasy Republic, Malaysia, Morocco, Niger, Nigeria, 
Pakistan, Senegal and Tunisia. 


89 Concluded at Chicago on December 7, 1944. 


IO hap tata vious U7 Awel1; U.S.T.S., 876; Cmadd, 4284. 
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State may at the’ time ofvdeposit*of ratification or accession 
declare that its acceptance of the Convention "does not apply 
to all or any of its colonies, protectorates, territories under 
mandate, or any other territory subject to its sovereignty or 
itseauthority,*tormanyoterritory@under its.suzerainty";*(b) cany 
State may subsequently adhere separately to the Convention in 
respect’ of any or all of such cétonias ana territories; and 

(c) it may denounce the Convention separately for all or any 

of them. In view of the possibility of subsequent changes in 
the international status of dependent territories, a modified 
version of these rules was incorporated in Article 23 of the 
Convention on International Recognition of Rights in Aircraft, 
concluded at Geneva on June 19, 19e8eu- insArticletZ5sorocte 
Protocol to Amend the Convention for the Unification of Certain 
Rules Relating to International Carriage by Air (the Warsaw 


ae and 


Convention) signed at the Hague on September 28, 1955; 
in Article 16 of the Convention, Supplementary to the Warsaw 
Convention, for the Unification of Certain Rules Relating to 
International Carriage by Air Performed by a Person Other Than 

the Contracting Carrier, concluded at Guadalajara on September 3, 


1961.92 The last two agreements are intended to amend as well 


as to supplement the Warsaw Convention of 1929 in order to bring 


91 see 29 Journal of Air Law and Commerce (1963) p. 62 et. seq, 
92 annuaire Francais (1957) p. 405. 


93 Loc. cit. note 88 above. 
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Lteinto lineswith the .final.~clausesuofythat.Convention relating 
to. dependent territories, It ig.to,be noted that. the .expresgsion 
"High Contracting Parties" is used in. the Warsaw Convention; 
therefore, in so far as the colonies were concerned, it was in 
Head-of-State form, and was intended, for instance in the case 


of the British Empire, to-apply to all of the colonies qua 


colonies. DeewiieSbe recatlted that win Philippson Vv. Imperial 


94 the British House of Lords held that the expres- 


Airways Ltd., 
sion@ HigheGontracting Partled“*as used "in ‘the Warsaw Convention 
Means e styuatories |. “There, 1s. “however, room Lor -doubt #as “to 
whether this was really a good decision. Nevertheless, from 
the: point of view of State succession, this ruling raises the 
question whether the Warsaw Convention could be held to bind 
the new States who themselves were not "signatories". That is 
to say, are the new States signatories by succession, or is the 
expression to be regarded as applying only to the actual signa- 
tories? At least a representative of one of the new States has 
suggested, probably on the basis of this case, that the devolu- 
tion agreements are legally deficient and that the new State 
signed them without experience.” 
In the opinion of Dr. Mankiewicz, for the reasons stated 


96 


above, the Warsaw Convention, being a private air law con- 


9.4 Philippson v. Imperial Airways Ltd. CLUS FD Aw Ck. 325 


95 See: Dr. T.0. Elias in U.N. Doc.’ A/CN.4/SER. A/1952, p. 4. 


96 See above Dero oe emer at meo SUT a7 6 
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vention, applies automatically to the new States. However, there 
is’ no’ international arbitral authority in support of the view that 


the convention is automatically applicable in any of. the new 


Op); 


States. Yet, the great majority of the new States have will- 


97 The continuity of the Warsaw Convention was tested in Dabrai 
View teLuGtaeutd., Lo Whi ChmthoshiteneCourt of Bombay held 
that India was a "High Contracting Party" to the Warsaw Con- 
vention in so far as the Indian Independence Act, 1947, pro- 
vided for a devolution of English law, and the Convention had 
been implemented by appropriate legislative action through 
tiewenactment Or7tne Indian Garraage Dy Air Act, 1934", 
LOULOWSOeDVeuneaCeligti Cation gOtuliennagh Contracting Parties 
by the Governor-General in 1939 under the authority of the 
AOOMeMAC tL thas OSs. Dy 4 Li 


A similar question arose in the action brought by the French 
Treasury against Air Laos after the crash of a Laotian Air- 
Pine onuJines LoO,otLoOoo Ona tlight. from Vientianne, the 
GaotudiwOr elUaOs .) COMO at SOl = lle Mrenci Lripuna. Cividg ce sire 
Seine was to decide, in 1958, whether Laos and Vietnam, which 
were formerly.French Protectorates, remained bound by the 
Warsaw Convention by virtue of its ratification by.France:. 
The Tribunal decided. that "there can be no doubt that Laos 
and Vietnam were and remain bound by the undertakings given 
in their name by France prior to their independence" in as 
much as the convention has not been formally denounced by 
either State. The flight was held to be within the meaning 
of the expression "international carriage", and hence govern- 
ed by the Warsaw Convention. See Tresor Public v. Cie Air 
Lace, (1), -Annuaireskrancats dewDroit International 9019538) 
Der(20;> Revue Franca scomdemDrolt nerren= Clo OUNme pe males 


Acciele lot the#Gonvention, ,amended by Article, lot tie 
HaeuesProtocol,, 1955 sdebiness Winternatione | scant Saeco 
include any carriage in which, according to tires ConuLace made 
by the parties, the place of departure and the place of‘ des-— 
Cination dare sittated elther within the tCerritvor es "OL ewo 
High Contracting Parties: Moreawi thin (thestertm.loryeOlesaus Lae ec 
High Contracting Party,  Anpapreed stopping Diace, eVen wath 
inesthe terri tory woteasnon-Gontractinvubanty. slospant= Ol this 
dérinition. 
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ingly continued to apply the relevant air conventions. Congo 
(Brazzaville), Congo (Kinshasa), Ivory Coast, Niger, Mauritania, 
Laos, Malagasy Republic, Indonesia and Ceylon have all deposited 
declarations of succession; Israel, Pakistan, Philippines, 
Morocco, Mali and Guinea have chosen to adhere to the Convention. 
On the other hand, Dahomey has deposited instrument of ratifica- 
ClrOnwOlLwLhGenagiemrrotrocol, 1955 and) this, in effect, ts 
equivalent to adhering to the Convention. It is true that even 
though they have chosen to continue the policies of their parent 
States with respect to international air conventions, -the new 
States are also desirous of becoming their own flag-carriers. 
This may, in certain cases, lead to the imposition of some 
finttations etponeioreign carriers. To some of “the East®African 
States, the whole notion of State succession is viewed with 
great caution, if not apprehension. This has accounted for the 
reserved attitude taken by such States as Tanzania, Uganda, 
Malawi, and even Kenya and Zambia. To these States, problems 
affecting succession to the treaty obligations of their prede- 
cessor are a matter within the political discretion of each 
State. Consequently, they have decided to subject all the rele- 
vant treaties “to a careful review before declaring publicly their 
attitude toSthemit Aftersitseindependéencéwon October 995 8191625 
Uganda announced that it was not quite certain whether or not 

to adhere to the Chicago Conventions. Its motive appeared to 

be thoroughly political; for Uganda was not prepared to co- 


operate with airlines of certain states whose domestic policies 
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Copetituiedcaeviodation,- dn dtesview, of humansrishts.,.This 
would seem to suggest that, other things being equal, a new 
State might even be tempted to exploit its position vis-a-vis 
an existing treaty as a political weapon with which to pressure 
another, State into,modifying its domestic, policy if.such,is 


found by the former to be distasteful. 


das Succession to Multilateral Instruments Administered by 
Other International Organizations 


It is proposed to deal briefly in this section with the 
World Health Organization and the General Agreement on Tariffs 
and Trade (GATT) in order to show the general trend towards 
acceptance of the existing conventions by the new States. 

The problem of succession to the international agreements 
administered by the WHO must be viewed in a special context 
since their practice is far less developed than. that of the 
iwi. OsaucOti, tus tance... Lnvotherewordsi,ga.newsstate isanotymade 
to declare itself bound by existing agreements of the WHO as 
a condition of admission to that Organization. 

The WHO acts as. the depositary of the International Sani- 
tary Regulations of 1951. These were amended in 1955, 1956, 
1960 and 1963. It further administers the Brussels Agreement, 
1924, governing the granting of Facilities to Merchant Seamen 
for the Treatment of Venereal Disease. But Belgium acts as the 
depositary of this agreement. The Regulations No. 1 Regarding 


Nomenclature (including the Compilation and Publication of 
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Statistics) with Respect to Diseases, adopted in 1948 and added 
to in 1956, is also administered by the Organization. 

Membership in ‘the Organization is open to all States, and 
members of the United Nations may become members of WHO merely 
by depositing instruments of acceptance with the Secretary- 
General of the United Nations.?®8 But States not members of the 
U.N. may apply directly to the Organization for membership, 
subject to the approval of the World Health Assembly. If admit- 
ted, such a State is then required to deposit a formal instru- 
ment of acceptance of the Constitution of the WHO with the 
Secretary-General of the United Nations.?? 

As regards the problem of succession, the Organization 
holds the view that the instruments of which it is the deposi- 
tary remain binding on a new State after it achieves political 
autonomy. Nevertheless, the general practice is not to ask a 
new State to acknowledge continuity of such instruments on 


attaining independence.+9 


On the other hand, the attitude of 
the Organization respecting those instruments of which it is 
not the depositary, but which it administers, remains undefined. 


Broadly speaking, the assumption is that such agreements con- 


tinue to apply unless and until a new State expressly denies 


ae See statement by the Chief Legal Officer of WHO, I.L.A., 


Effect of Independence on Treaties (1965) p. 327. 


99 tbhid. 
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their continuity, 191 Morocco, which had been a French Protecto- 
rate, was affected by the Brussels Agreement of 1924 by virtue 
of France's signature. But on independence, Morocco decided to 
deposit a fresh instrument of accession with the Belgian Govern- 
ment. No comment was made on the Moroccan action. Burma has 
not, on the other hand, become a party to the International 
Sanitary Regulations of 1951 (as amended in 1955, 1956, 1960 

and 1963); in that case, the view of WHO remains that Burma 
continues to be-bound by the Sanitary Convention of 1926 which 
was territorially applied to her. It would appear that Burma 
has acquiesced in this. 

On the whole, the new States appear to have continued to 
apply all the agreements of which the Organization is the 
depositary. Information provided to the Organization by the 
new States regarding "quarantinable diseases" and action taken 
by them under the terms of Article 13 of the 1951 Regulations 
and Article 62 of-the Constitution of the:-Convention, indicates 
that the overall attitude towards the enforcement of the pre- 
scribed regulations is favourable. It is conceivable that the 
obvious humanitarian character of these agreements may account 
for the markedly favourable disposition of the new States to- 
wards them. 

The General Agreement on Tariffs and Trade is, strictly 


speaking, a multilateral treaty on international trade in which 


LOl Tbhid.s.p.»330. 
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a large number of countries participate. But it also forms the 
constituent instrument of that Organization. Its constitution 
clearly provides for succession on independence. Article XXVI: 
atcymavates* 
If any of the customs territories, in respect of which a 
contracting party has accepted this Agreement, possesses 
OfPacdurrege lull aucOnoMmy in enews conduce, of its “external 
commercial relations and of the other matters provided 
for in this Agreement, such territory shall, upon sponsor- 
ship through a declaration by the responsible contracting 
party establishing the above-mentioned fact, be deemed to 
bewa contractine party. 
The colonial Powers had applied the GATT to all the non-metro- 
politan territories in accordance with the provisions of Article 
XXVI: 5(a) of the Constitution that “each Government accepting 
this Agreement does so in respect of its metropolitan territory 
and of the other territories for which it has international 
Peanoueiotli tye Plieaproceduresg@t sours inepararraphic Of uthis 
article was followed in admitting new States until 1963 when the 
procedure was considerably simplified. Under the new rule, a 
new State that wishes to become a member only has to notify 
the Executive Secretary of GATT, who then undertakes to certify 
tiatethe conditions stipulated under Article  XXVl: 25 (Cc) of) the 
Constitution have been met, and the new State is henceforth 


102 


declared to-be a contracting party. While many of the new 
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States were admitted on independence as contracting parties, 


102 see GATT Doc. C/30 Restricted, April 26, 1963. 


103 Ghana, Gambia, Indonesia, Kenya, Malawi, Malaysia, Malta, 
Nigeria, Tanzania, Jamaica, Trinidad, Tobago, Uganda and 
Zambia. 
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some have shown reluctance in participating in the GATT. 

In 1960, it was decided that parties to the GATT should con- 
Einuca togappdvyethesprovisionsyof the GATT, on a reciprocal-basis, 
in theiy tradeiwith thesnewsStates,¢@fore two years,,or, if. re- 


104 The 


quested, three years, from the date of independence. 
majority of the new States were highly receptive to this offer, 
but some have shown a lukewarm enthusiasm towards it, even 
though in practice they are still applying the GATT. These 
States included Algeria, Congo (Kinshasa), Mali and Zambia. 

It should be noted that among the new States, Algeria is pro- 
bably the only one that has attempted to remain faithful to its 
traditionally revolutionary principles. This attitude seems 
manifested in its outspoken dissatisfaction with certain ele- 
ments of traditional international law. On this ground, it not 
only has decided against accepting the compulsory jurisdiction 
of the International Court of Justice under Article 36 of the 
Statute, but in all multilateral treaties to which she has 
become a party, she has often added a reservation, particularly 
with regard to any provisions dealing with the peaceful settle- 
ment of disputes in accordance with procedures specified in the 
Ereathese, Siimi lanly,y.in, connections wistheit hes laws ofssctate 
succession, Algeria is one of the minority of States who believe 
that a new State should start life completely unencumbered by 


the treaty obligations of its predecessor. This policy attitude 


104 7 ..a. Effect of Independence (1965) p. 238. 
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of the Algerian Government would seem to imply that Algeria 
wishes to remain the sole judge of whatever international 
obligations she wishes to accept. 

The simplified procedure for admitting the new States to 
the GATT is designed to enable them to avoid the rather pro- 
tracted process of negotiating for membership; furthermore, it 
is calculated to secure the maximum possible degree of continuity 
of the legal regime created by the GATT. But as is well-known, 
membership in any organization entails the acceptance of obliga- 
tions and the enjoyment of certain rights by the members. There- 
fore, by accepting the status of contracting parties, the new 
States have in effect accepted the obligations formerly assumed 
on their behalf by their parent States. The rights and duties 
embodied in the GATT fall into four categories: (a) trade must 
remain non-discriminatory, and the contracting parties are 
urged to apply the most favoured nation principle; (b) protection 
of domestic industries is to be achieved only by customs tariffs 
rather than by other arbitrary methods; (c) a system of con- 
sultations shall be maintained between members; and (d) GATT 
shall furnish the framework within which negotiations can be 
undertaken with a view to the reduction of tariffs and other 
barriers to trade, and, a structure for incorporating, such nego- 
tiations into a legal instrument. There is little doubt that 
the ideals underlying these principles are in themselves attrac- 
tive since they are designed to stabilize international commer- 


cial relations. 
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But it can be said, having regard to its very structure 
and purpose, that the GATT has been a hotbed of acute political 
and economic conflicts between the developed, industrialized 
nations and the underdeveloped, agricultural States, the prepon- 
derant majority of which are the new States. In participating 
in the GATT, each State's evaluation of its economic and 
political interests tends to overshadow the desire to develop 
or adopt rules of law-which will comprehend the common interest 
of all the States. The new States tend to utilize their common 
element of poverty as the basic: criterion of unity against the 
powerful, industrialized States. 

In.1963, a number of the newly independent States adopted 
at their ministerial meeting a programme, calling upon the 
industrialized nations to reduce trade barriers and expand the 
access to industrial markets of exports from the developing 
countries. The new States appear to be sensitive to the domi- 
nating role of the industrialized States in the GATT; and the 
fact that they are producers of primary commodities, often at 
the mercy of fluctuating world prices, makes them implicitly 
distrustful of the GATT. They seem to believe that reduction 
of tariffs as envisaged by GATT stands to benefit the industrial 
nations, since their products do not have equal access to the 
markets of those countries. At the: United Nations Conference 
on Trade and Development, held at Geneva in March to June, 1964, 
the new States' distrust of the GATT came to a head and resulted 


in proposals by some: of these States, supported by the Soviet 
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Union, that a new trade organization should be established to 
replace the GATT. However, these proposals were rejected. 

The foregoing would seem to illustrate the peculiar extent 
Gonwodcheeconomic, political, and) perhaps. strategic considera- 
tions may influence a State's attitude and ultimate action even 


in the matter of succession to multilateral conventions. 
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CHAPTER V 


SUCCESSION TO MEMBERSHIP IN INTER- 


NATIONAL INSTITUTIONS 


In the previous Chapter, a brief reference was made to the 
close relationship between membership in international organiza- 
tions and inheritance of rights and duties arising out of 
treaties concluded under their auspices. But the two need not 
always go together. While it has been contended that a new 
State succeeds to the legal regime created by international 
organizations or to multilateral "law-making" treaties! con- 
cluded under their auspices, membership in such organizations 
cannot pass to a successor State;2 it can be acquired only in 
accordance with the rules laid down in their constitutions. ? 
This implies that unless the devolution of membership is 
expressly or implicitly provided for in the constituent in- 


strument of the organization concerned, no succession to mem- 


: Oppenheim; "international “Law; Vol?*l+C8th “ed; *Lauterpacht, 
1955) ps) 167: McNair, The baw of Treaties (1961) pp. / 49-50; 
Jenks, "State Succession in Respect of Law-making Treaties", 
DGee late, (1952)0- pp lose 1440 


é Vallat, "Some Aspects of the Law of State Succession", 41 
Transis iGrotius sSoctety °(1956) *p. «134; “Jenks ) ‘loc sf *cit e, 
piamb33 phUan AnDo aACA/GIG/i1 GA pw ctober 06, eNEa7 FCP iGreen '§ 
"Malaya/Singapore/Malaysia: Comments on State Competence, 
Succession and Continuity", 4 Canadian Yb. Int. Law (1966) 
pp. 32, 41-42. 








Mankiewicz, 29 Journal of Air Law and Commerce (1963) 
pomtomecufricut, *rler,co.u.0. (1962) p.° 167, 
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bership can take place.4 The GATT, for instance, provides, 
under Article 26(5) of its constitution, for succession on 
independence, 

The following may be cited as illustrations of "law- 
making" treaties which may be inherited, or indeed have been 
inherited, by successor States: The Hague Conventions of 
1899 and 1907 (both Pakistan and India, for instance, regard 
themselves as bound by these Conventions); the Convention for 
the Suppression of the Traffic in Women and Children of 
September 30, 1920; and the Peace Pact of Paris (1928). These 
and other such multilateral conventions, some of which were 
mentioned in the previous chapter, relate to matters of 
general humanitarian and technical interest to States. Toa 
large extent, they appear essential to the orderly functioning 
of the international legal community since they deal with sub- 
jects of universal concern to nations and do not directly 
involve grave questions of political and economic survival 
of States, or of sovereign independence. For these reasons, 
their continued application is easily and willingly secured by 
the new State. It is, therefore, possible to maintain that 


such multilateral conventions are by and large the instrument- 


+ "Questions of membership are settled on construction of the 


membership and accession provisions of each constitutive 
instrument, which may or may not admit of an inheritance 
of membership, while succession to the legal regime esta- 
blished by the Organization is subject to the considerations 
applicable to "law-making" treaties." I.L.A. The Effect 


of Independence on Treaties (1965) p. 221; O'Connell, 38 
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ality by which an objective legal regime is created. The 
legal regime so created is therefore binding upon a new State 
irrespective of its will. 

The constitutive instrument of an international organiza- 
tion cannot be assimilated to a multilateral convention 
creating an objective legal regime and intended to be per- 
manent, even though it may be subject in some cases to a 
stipulated right.of- denunciation. On the: other hand, it forms 
the basis of a particular international law while acting 
simultaneously as the constitutional document of the organiza- 
tion concerned. In the latter sense, the constitutive 
instrument defines the structure and functions of the 
Organization, the conditions and procedures governing member- 
ship, the obligations incumbent upon members and the rights to 
which they are entitled. As a rule, obligations attaching to 
membership in an organization are often of such a nature that 
they cannot bind a State without its express consent. In 
general, the effect of membership amounts to a restriction in 
some degree of a State's sovereign rights. Thus, a new State 
which exercises sovereignty over a territory formerly under 
the authority of its predecessor will be considered a member 
of a. given organization to which its predecessor was party 
only after it has fulfilled the conditions of membership as 


stipulated by its consitution. In this connection, it has 
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been aptly observed that 


There is no essential difference between administrative 
multilateral conventions and conventions constituting 
international organizations. A State adhering to the 
latter type of convention undertakes a multiplicity of 
obligations, all of which are strictly personal in 
character. This being so, it is to be expected that the 
contractual relationship of the member to the organization 
is dependent on the former's continued personality. When 
this personality is drastically affected by internal or 
external changes the rights and obligations of membership 
are discharged under the general principle of treaty law. 
If it were otherwise a new State which is formed out of 
the territory of a member State of the United Nations 
could claim the latter's rights of membership even though 
its constitution and activities might be inimical to the 
purposes of the United Nations Charter. Membership of 
any international organization has as its essence a will- 
ingness to co-operate in the furtherance of schemes of 
international solidarity. Such a willingness cannot be 
assumed on the part of a new State whose territory falls 
within the ambit of these schemes. 


The emphasis here is upon the continued existence of the per- 
sonality of the State as a juridical fact. For a State's mem- 
bership in an international institution subsists if its inter- 
national personality remains unextinguished, regardless of 
whether there have been constitutional or frontier changes 
affecting its territory: On the other hand, if the legal: per- 
sonality of a State, and hence its international identity, is 
completely destroyed as a result of the total absorption of 
itsiterritory by another: State, ‘or of :its break-up into a 
number of new States, its status as a member of an international 
organization becomes affected in so far as such membership 


imposes obligations and confers rights upon States members. 





6 O'Connell, The Law of State Succession (1956) p. 65. 
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The cases of Ethiopia, / Austria, ® Czechoslovakia? and Albania? 
under the League of Nations system provide an excellent example 
of the disappearance of members of an international organization 
following the extinction of their legal personality. In 1936, 
Ethiopia was forcibly annexed by Italy. Both had been members 
of the League. The announcement by Italy of the dissolution 
of the Ethiopian State in May, 1936, and the recognition by 
other members of the Organization of the King of Italy as the 
de jure sovereign of Ethiopia led to a situation wherein 
Ethiopia was in fact no longer treated as a member of the 
Organization even though its name remained on the official 
list of League members. +1 

Austria, a member of the League of Nations, was annexed 
in 1938 by Germany who, in a note to the Secretary-General of 
the Organization, merely announced that Austria had ceased to 
exist as a State and was no longer a member of the League. At 
the League Council meeting in May, 1938, the question of the 
absorption of Austria by Germany was perfunctorily discussed 


and the de facto situation recognized as a fait accompli. A 


7 League of Nations, Offictal: Journal, Sp; Suppl., 251, p. 82; 
Den tO ail sk oo OO ieoie 


ben 20. GhiG1938)enne23 2% 


L.N.O.J. (1939) p. 248 


10 Ibid., p. 246. 





11 League Docs., Members of the League and Composition of the 


Council, 21st September, 1938, p. 2. 
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resolution of the Council merely granted the status of refugees 
to those who had fled from Austria and the High Commissioner 
for Refugees was authorized to take charge of all such cases. 
By September of 1938, Austria had been completely dropped from 
the list of members of the League. 

In 1939, both Czechoslovakia and Albania also lost their 
independence through forcible occupation of the Nazi powers. 
In March of that year Germany had announced the annexation of 
Bohemia and Moravia. Some of the great Powers, including 
Great Britain and France, had granted de facto recognition to 
the German protectorate over Bohemia and Moraria, but the 
onset of the Second World War soon after Germany's proclamation 
of the annexation of these territories restrained other govern- 
ments from granting de jure recognition to this claim. By 
1945, however, Czechoslovakia's membership of the League was 
reactivated, but during the interregnum between 1939 and 1945, 
Czechoslovakia, though still on the list of League members, 
had virtually ceased to function as a member of the Organiza- 
tion. Similarly, Albania, in April of that year, had been 
subjected to a military attack by Italy who proceeded to set 
up a puppet government, which on the 13th of April, 1939, 
announced Albania's withdrawal from the League of Nations. +4 
Prior to this, however, the legitimate Government of Albania 
led by King Zog had appealed to the League to help restore the 


independence of Albania and to ask its members not to recognize 





12 L.N.0.J. (1939) p. 246. 
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the annexation by Italy. But the inaction of the League 
regarding the Albanian complaint supported by the lukewarm 
attitude of Mr. Avenol, the Secretary-General, resulted in the 
League's acquiescence in the disappearance of Albania as an 
active member of the Organization. These are historical 
examples of the effect upon membership in international 
organization of the disappearance of the legal personality of 
a State; but it will be noticed that the dissolution of these 
States - the extinction of their international identity - was 
brought on not by peaceful, voluntary means, but by the aggres- 
sive acts of other States. The central issue, however, is 
that, irrespective of the process by which the destruction of 
their legal personality was brought about, the legal effect 

of the disappearance, consequent upon international recognition, 
was their discontinuation as effective members of the League 
of Nations. 

The experience of the United Nations in this respect is 
slightly different. For purposes of succession to member- 
ship, certain member States of the Organization have under- 
gone territorial changes-either as a result of the secession 
of.a»part:of the, original, State, which then, constituted it-— 
self into a new State; of the voluntary union of a number of 
existing States into a larger ferritorial unit;sor of the 
voluntary dissolution, or dismemberment of such union into 
two or more new States. 

The United Nations was first confronted with the problem 


of succession to membership when in 1947, India, an original 
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member of the Organization, was divided into two States. The 
theoretical problems engendered by this division were analysed 
in an earlier chapter,23 but in view of the-special context of 
this discussion - the effect of State succession upon member- 
ship in international institutions - an attempt will be made 
here to summarize the Indian instance in order to throw some 
light on the approach of the United Nations to this specific 
problem. This will be followed by a comparative analysis of 
the practice of other selected international organizations in 
regard to similar developments. 

Smee Nc "OL AUeie Caled) ePakt stan, tormerly =a part of 
British India, became a new State by the operation of the 
Indian Independence Act, 1947,14 an enactment of the United 
Kingdom Parliament. On that date, Pakistan sent a cablegram 
to the Secretary-General of the U.N., stating that both India 
and Pakistan should be considered as members of the United 
Nations "automatically with effect from 15th of August". 1° 
Veer uncier “Livamated that. 1n sthewevents that the@secretartvar 
was not willing to accept this view, the cable should tbe 
regarded as Pakistan's formal application for admission to the 
Organization. The Secretary-General chose the second alterna- 


tive and referred Pakistan's application to the Security Council 


13 SUpL aye Clee. 
8.0% Ao es RD WTI hapa wheel 0) 


15 scorn, 2nd Yr. No. 78, 186th Mtg., pp. 2027-2028. 
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Eorarecommendationein accordanceswithseArticle.4.of,theyUsn. 
Charter. 

The Secretary-General's action seems to have been based 
upon the legal opinion of the Secretariat, issued on August 8, 
1947, 16 regarding the, legal.implications: of.the partition. of 
India inasmuch as this affected the membership of and 
representation,» in-ithe U.N: 

The legal opinion started by analysing the Indian 
Independence Act, 1947. It then drew the following con- 
clusions, from it:  (1),"From the point. of view of-inter- 
national law, the situation is one in which a part of an 
exietdngwotatesbreaks off and becomes a new. State." This has 
no effect upon the international status of India, fho continues 
as a State with all the treaty rights and obligations, and 
hence with all rights and obligations of membership in the 
UndtedeNationslLaim lhejiterrditoryewhichs breaks, of f ,, Pakistan, 
will be a new State; .it will not have the treaty rights and 
obligations ofthe old State, and will not, of course, have 
membership in the United Nations"; (2) the Independence Act 
has merely instituted a constitutional change in India, en- 
dowing it with a Dominion status and with plenary competence 
iit omei  oneatrairs. « Suchmea changer: thereto. chase nome heat 
upon India's international personality or upon its status in 


the United Nations. The opinion then indicated that it would 


16 UsNweerape Ralease PM/47 cn nnzth August, 194/72. U.N. Doc, 


MON. 4/cLh Ieeule Ls Chee arbook,. Volnp Il (1962). 




























LA Sy 

| ie 

M.0 edt 20. & alotaxvA doiw sonsbyesag at mottebaemmooes xO} = 
inal Se vR | «seated? 


bsesd aesed evad of amsse. notions a'Lstéaed-yteseta92.edT,) ay 


ass { 
} 


.8 tsauguA wo beveat takvarverose eft te mokntqo Sage! adi aoqu 
to nobstixeq odd to -eaotvestiqmt fagel eda gothzages of veer 
bas, to qtdetedaom ed3 betostte etda a6 doumesat stbhal 

| .M.U oft at cotigsaseertqges 


é 


gatbal edd gotayisas yd betyete gobatqo, iagel eft. 5) 

-—109 gatwollot ead? wesh oodd 41. ,VOOl ,394 somebasgebal 

-tetmt Yo wetv to tatoq ada mont” (1) +22 mot? eaetegia 

os to Jtaq  dotdw at ono af aotisutte oda ,wat {saoltjsa 
asd atd? "“.sde2@ woo so esmo20d bas tio edeezd 3832 galsasag | 
asuakiaos of ena to evtese Isaolientetalt sd3 nogu,Joetis of 
bas ,asotdegtido bas erdght ysaen3 adi [is dikw 938388 88 
eft at qidexssdmem to esohisgiidoe bea aidgtt tis djtw sooed 
,earetist , to edeonrd doldw yrosizte3 efiT" ,ecotjal beatin’ | 
bas eijdyls, ytessa oft aved ton ILtw 3} 799832 wens ad qitw. | 
sved ieioanads to yon Iliw baw .99872 bie .ed2:.20venchsanaeiee 
toA sonesbnagesbal ada (8) a" esobten betinl ada at qgidexedmom 
a9 eskbal at sguado Lenotjujiisenos 8 besuztzent yloxem aed | 
 somesoqmos yxensiq. daiw bas quisie nototacd # ditw, iit! 
AgeRis oa ead ystedezedy: sagan a do98.,, «aeharhe qeem 


at ar pat ees bid psapemenne. ne arineeee ea atba 


ee | - : 
teat Tee 


apie 






nal uj rf , 


285 


be appropriate if the Secretary-General requested the Indian 
representatives to present new credentials "in view ofthe 
change of sovereignty". 

At this point, reference must be made to the agreement 
concluded between representatives of India and Pakistan as to 
the devolution of,international srightsexand tobligattonss The 
agreement was reached on August 6 and promulgated on August 14, 
1947, but it was not communicated to the United Nations until 
August 27, 1947.1’ This was embodied in a Schedule to the 
Indian Independence (International Arrangements) Order, 1947, 
promulgated by the Governor-General of India, and paragraph 
2a), .0f which, stated: 

Membership of all international organizations together 

with rights and obligations attaching to such membership, 

will devolve solely upon the Dominion of India.18 
Despite the conclusion of this devolution agreement, Pakistan 
proceeded to claim the status of a co-successor: to the member- 
ship of the United Nations.19 Even after she had been admitted 
as a new member, she persisted in the belief that she was not 
a new State but a co-successor of British India, and hence an 


20 


original member of the Organization. Ltedis® not ,“however, 


17 GAOR. 2nd Sess.5.6theaCittee.., pp. 308-3105 > annex-6e3 UCN: 
Doc. A/C.6/161. 


18 thid. 


19 SGORS* 2nd" Yr. No. 78% pp.) 202/=2028%57498; see also Gen. 
Agswmanes se LOSeCLL) % 
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clear to what extent the above agreement could be said to have 
inviilwen cedi tth eitkegalstopimdon tof tthe; Secretarniat,,j .sceing, thait 
its decision regarding India's membership status in the U.N. 
broadly coincided with the terms of this provision of the 
Agreement. The fact, however, that the opinion was given 
before the Agreement was officially communicated to the 
Secretary-General appears to suggest that it was probably 
based on other criteria. One authority has stated that the 
opinion "tends to reflect a preconceived position and does not 
adequately pursue the arguments made to the opposite effect", 21 
In any event, the devolution agreement is binding only as 
between India and Pakistan; it could have no effect on third 
parties unless they were willing to accept it as imposing 

legal obligations on them. 22 


bheedecisiion tovnadmit *Pakistan alone vas “a ‘new member.did 


not go unchallenged either in the Security Council’? or in the 


24 As a result; i the,sixthecommittee of athe 


General Assembly. 
General Assembly was requested to draw up rules which might 
bedapplitied torfuturescases#» Thejfinal statementpof the ~sixth 


Ganmbttee tended jto jconfirmetherlegalwopinion of the Secretariat 


which appeared to have guided the initial decision of the 


21 Green, "The Dissolution of States and Membership of the 
United Nations", 32 Saskatchewan Law Review (1967) p. 103. 


22 Ibid., p. 104; E. Lauterpacht, 7 I.C.L.Q. (1958) pp 505-529. 
23 See SCUR, 2nd Yr, No. 78, 186th Mtg. 


24 Gin? DPocBPR7G. 1/SR.59; A/C.6/156. 
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Secretary-General. It held that as a general principle a 
member State does not cease to be a member simply because its 
constitution or its frontier has been subjected to changes, 

end that=berore its rights and* obligations Can*be considered 

tO have ceased™to*exist, It*must? firstPbe*shown® that its legal 
personality has been extinguished. Furthermore, where a new 
poateetse created, even 1rtrit*ctonatituces part~of- thee territory 
of a member, such a new State could not claim to have succeeded 
to the right of membership, and a new application for admission 
must be made. ?? 

Egypt and Syria, having taken part in the San Francisco 
Conference, have been original members of the United Nations. 
On February 21, 1958, a plebiscite was held in both 
territories to decide whether the two States should constitute 
themselves into a single State. In a note, dated February 24, 
1958, 26 the Foreign Minister of the United Arab Republic in- 
formed the Secretary-General of the United Nations of the 
formation of the United Arab Republic, by the union of Egypt 
aogmovera., with Cairo as its capital. Inja further communi — 
Gation of March 1, 1958, the Foreign Minister.of the U.A.R. 
expressed his compliments to the Secretary-General, requesting 
him to transmit to all members of the Organization and its 


principal as well as subsidiary organs, "particularly those 





25 4/C1/212; GAOR, 2nd Sess., First Cmttee., pp. 582-583, 
annex 14g. 
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on which Egypt or Syria, or both, are represented", the in- 
Bermationicontained inehise#notenof OFebruary 24, G195888.The 
note added: 
It is to be noted that the Government of the United Arab 
Republic declares that the Union is a single Member of 
the United Nations, bound by the provisions of the 
Charter, and that all international treaties and agree- 
ments concluded by Egypt or Syria with other countries will 
remain valid within the regional limits prescribed on their 
conclusion and_in accordance with the principles of inter- 
national law. 
Accordingly, the Secretary-General transmitted the two notes on 
March 7, 1958 to all members of the United Nations and to princi- 
pal and subsidiary organs of the Organization, 78 informing them 
of his receipt of the credentials of the Permanent Representa- 
tives of the U.A.R. But in doing so, he. stressed that his 
acceptance of the credentials was "an action within the limits 
of his authority, undertaken without prejudice to and pending 
such action as other Organs of the United Nations may take on 
thempasis, Of notification of the constitution of the United 
Arab Republic..."29 
The President of the Trusteeship Council, which was then 
in session, read the Secretary-General's note to members of 


the Council at the end of a meeting on the morning of the 


7th of March, stating that the necessary administrative arrange— 





27 S/o9 oO pmAnnex Lis SCORMPUS Lhe OUD D Leen O Lan) ADs Ma 2c ll, 
L956 54 p. 32% 


28 ibid. 


29 tbhid. 
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ments would be made by the Secretariat for the next meeting 
OfatheasGoungilesrsAt,thesbeginning of its 880th meeting, the 
U.A.R. Representative took his seat. While a number of 
representatives accepted the administrative adjustments, 

others expressed reservation of their position, but there was 
no clearsopposition to the seating of the U.A.R.. Representative. 
Thus, the French delegate stated that he was obliged to reserve 
his Government's position in the matter until relations between 
France and the new State and its component countries returned 
to normal. This was in apparent reference to the diplomatic 
relations broken off during and since the Suez conflict of 
1956. He added that at a later meeting he would express his 
delegation's views with regard to the procedure followed by 
enheeSecretartatgewhtch- should not constitute, ayprecedentsesit 
will be recalled that similar views had been expressed by the 
Fodishomember ofetherSecurity: Council in 1947; dtringethe 
discussion of Pakistan's application for membership. After 

the Council voted in favour on "the question of admitting 
Pakistan to membership in the United Nations", the Polish 
delegate remarked that the vote could not be used as a pre- 
cedent to omit consideration by the Committee on the Admission 


of New Members. °9 


The Chinese representative emphasized that 
the change that had been made with respect to the U.A.R. should 


not prejudice any future decisions to be taken by other organs 





SUS acoR 2nd Yr», No. 78, pp. 2052-2055, 
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of the U.N. The Australian delegate indicated that he would 
transmit the Secretary-General's communication to his Govern- 
ment. His delegation, he said, expected that the membership 
of the United Arab Republic in the United Nations would be 
recognized in due course by the appropriate authorities, but 
in the meantime he thought it would be an appropriate working 
arrangement for the representative of the U.A.R. to take his 
seat in the «Trusteeship,.Council, +-a0 that the;.Council might 
continue its work, >t 
Similar procedure was followed both by the International 


32 and the United Nations Conference on the.Law 


Law Commission 
of the Sea,?? except that in the I.L.C., the Syrian member had 
to resign while the Egyptian member retained his seat, since 
under the Commission's Statute no two members should possess 
the same nationality. At the Conference on the Law of the 
Sea, however, the Secretary-General's note verbale, together 
with the two notes from the:U.A.R., was.circulated as-.a Con- 


34 


ference document. Again, no formal resolution was moved, 


nor was. the matter even placed on the agenda of the Conference. 


31 Trusteeship Council, Official Records, 21st Session, March 7, 
pees, 9th Mtg.) op. 2221 eesOEneMt on (piece. 

2 See Report of the Int? Lf Commission, 10th Sesser eCAOK; 13h 
Saas mo moUppD Ls. NO, Po CAT OOoo ep ey ls 

oie 


U.NuneDoc «:A/CONF:413/38, Marchal8yul958, spud, 


34 U.N. .Doc. A/CONF. 13/L4. 
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No objection having been raised, the U.A.R. delegate was seated 
ate chesGonfterence. At’ this juncture, mention should be made 

of the attitude of the United States Government. The United 
States, a great Power, and perhaps by far the most influential 
member of the United Nations, emerged at the U.N. Conference 

on the Law of the Sea as a staunch supporter of the U.A.R.'s 
bid for membership. 

The U.S. delegation was instructed by the State Department 
to support acceptance of the credentials of the delegation from 
the U.A.R., and to regard the delegation as having only one 
vote. The U.S. delegation was further instructed to state the 
American position regarding the question whether the U.A.R. 
was a member of the United Nations. The note read as follows: 

The United States delegation should take the position 

Lieteat (the pU.AcR.) is a, Member.) The U.A-R. (isithe 

product of a merger between Syria and Egypt, both of 

which were Charter Members of the United Nations. The 

U.A.R. is their successor and as such succeeds auto- 

matically to the membership of the United Nations and 

the specialized agencies of which either Egypt or Syria 

was a member in exercising its rights of membership, how- 

ever, it can only have one vote. 
In’ transmitting a similar statement of policy to. the United 
States Mission to the United Nations, the State Department 
stated: 

Applyinetthis position’ tor thet ctrrent session ore the 

Trusteeship Council; of whichesy tia bputenourmeyp tras 

a member, the Department would expect the U.A.R. to 

replace Syria whenever the union becomes effective 


through a simple change in nomenclature and leaving to 
the U.A.R. whether the present Syrian representative 
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29.2 
continues as representative of the U.A.R. or a new 
representative is designated. 3° 

On March 7, 1958, Mr. Mason Sears, the United States representa- 
tive on the Trusteeship Council, made the following statement 
before the.Council: 
Asva result of a plebiscite on February 21, 1958, Egypt 
and Syria have voluntarily united into the United Arab 
Republic, ~The United Arab Republic is, therefore, in 
our opinion their successor in the organs of the United 
Nations where‘ formerly either Egypt or Syria participated. 
On this occasion, I wish to extend the good wishes 
of the United States of America to the United Arab 
Republic and to welcome its representatives to this 
council. 
Twoithings Sought (tosbewnotedtaboutdthe UrSyvipositiondontthis 
question: (1) It acknowledges: that: the U.A.R. is a successor 
State to Egypt and Syria; (2) It asserts the rather con- 
troversial principle of automatic succession to membership 
in the UzN: It is, however, difficult to determine to what 
extent the American example may have influenced the other 
members of the U.N. and its specialized organs. 
The salient feature of this development consists in the 
administrative decision concerning the membership status of 
the new State, for in each case, ‘the representative: of: the 


U.A.R. was merely substituted for those of Egypt and Syria. 


By limiting such a crucial decision as the admission of a new 





35 The Secretary eof Statelto, the United. States Mission to -the 
United Nations, CA=7037, February 14, 195853 Whiteman, 2 


Digest of International Law (1963) p. 1024. 


36 y.s. - U.N. Press Release 2881; State Department Bulletin, 
Nios oy aN Oe 6 97 9(195 3 )ep. co 31, 
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member: to” the administrative level, the pertinent rules of 
procedure” relating to* the admissions of a new’ State to the 
Organization were by-passed. Article 4(2) of the Charter 
provides that "the admission of any... State to membership 

PUM tvewUntced NattoOns will” be eftected by a decision of the 
General Assembly upon the recommendation of the Security 
Bounrcta . “Le is*noteclear=why-the admission of the DsALR: , 

a new State with a new international personality, was exempted 
from the application of the principles formulated by the Sixth 
Committee of the General Assembly at the time of the case of 
Pakistan, since those were intended to provide a guide to 
future action with respect to the succession of States. 

The emergence of the U.A.R., with a new international 
POeenetLy., could pe regarded™=as=either= (i) a case of Extinction 
of two pre-existing States and the establishment of a new one, 
or (2) a case involving the absorption of one State by another - 
in this case, of Syria by Egypt - which then, changed its name 
into the U.A.R. The latter view would appear to be supported 
by tne United "Nations “Attitude to: the problem, forythe Usa. Rs 
was not treated as a new State; consequently, it was not 
required’ to apply for admission to the United Nations.2/’ On 
the other hand, when the relevant constitutive documents of 


of the union are considered, evidence seems to support the 





37 Gotfan>""Some Legal Aspects of the Formation of the United 
Arab Republic and the United Arab See Ses mom Gels One (lo 29.) 
PP. 358-364. 
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former interpretation, ® inuwhieh casejrtheécreationsoftthe 
U.A.R. upon the disappearance of Egypt and Syria represented 

a definite case’ of State succession, .and»should have been 
dealt with in accordance with the accepted procedures of the 
United Nations. But it would appear that the administrative 
solution provided by the Secretariat derived less from legal 
prianeiple than fromdpoliticaltexpediency jeinuaview eof fthe 
continued political tension between France, Britain and Israel 
on the one hand, and Egypt on the other, following the Suez 
GEisissyoh~el1956. 

On September 28, ©1961, .a-revolution, broke outwin the 
Syrian region of the Republic, and established control over 
the whole territory of that region. On September 30, 1961, 
the new President of the Council of Ministers and Minister of 
Foreign Affairs of the Syrian Arab Republic informed the 
President of the General Assembly of the U.N. that he had 


assumed office at noon on the previous day. 


Meanwhile, the 
President of the U.A.R. announced on the radio that his 
Government would not oppose the readmission of Syria to the 
UseNas On October.8, «the President and Foreign Minister ,of, the 
Syrian eArabeRepubLiessenteandtherecable to the ~Pmesidentigor 


the General Assembly referring to his previous cable and 


assuring him of his Government's firm adherence: to »the 





38 Green in 32 Saskatchewan Law Review (1967) p. 108. 
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principles of the Charter and its "desire to exercise its inter- 
national relations on the basis of justice and peace". The 
cable reminded the President that "the Syrian Republic was an 
original Member of the United Nations under Article 3 of the 
Charter and continued its membership in the form of a joint 
association with Egypt under: the name of the United Arab 
Republic". It added that Syria had now resumed her former 


status as an independent State, and requested that the "United 


Nations take note of the resumed nembernshipsinethesUnited 


Nations of the Syrian Arab Republic", 79 


The cables from Syria were published on October 9, 1961, 
as documents of the General Assembly and the Security Council. 
At the 1035th plenary meeting of the General Assembly, held on 
Eheamorninglofl. Octobere13;.1961,) the®™Bresidentjdrew. the 
attention of the members-to the cables from the President and 
Foreign MinistereofsaSyria;s.and’ stated that*’on the basis of his 
consultations, "the consensus seems to be that, in view of the 
special circumstancéskofi thisymatter;,sSyria,,an,original 
Member of the United Nations, may be authorized to be repre- 
sented in the General Assembly as it has specifically requested". 
Hethoped t{herécwasino Objectdon® to suchwon thespart ofganyedele-— 
ePataonpand sitatedgthateifteno objection was radsedebetores the 
beginning of that afternoon's plenary meeting, he would "request 
the Secretariat to take the necessary measures so that the 


delegation of the Syrian Arab Republic may take its seat in 





40 y.N. Doc. A/4914 - S/4957 (Emphasis supplied). 
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the General Assembly as a Member of the United Nations", 41 

At the 1036th plenary meeting of the General Assembly on 
the same day, the President of the Assembly announced that 
following the declaration he had made that morning, he had 
received "no objection on the part of any delegation or of 
any member State of our Organization. Accordingly, the neces- 
sary measures have been taken, and the delegation of the Syrian 
Arab Republic has taken its seat in the Assembly as a Member 


of our Organization, with all the obligations and rights that 


go with that status". Thereafter, Syria became a member of all 
organs on which all members of the U.N. are represented. The 
U.A.R. retained its membership in such organs as well. Syria 


resumed its role in the Advisory Commission of the United 
Nations Relief and Works Agency for Palestine Refugees in the 
Near East, in which she had participated before the establish- 
ment of the United Arab Republic in 1958.42 

The secession of Syria from the U.A.R. was in many respects 
similar to that of Pakistan from India. When Pakistan was 
created, the consensus of legal opion was that as a successor 
State, «it could sot inherit)|the imembership of ‘the United 
Nations; accordingly, Pakistan was advised to apply for mem- 
berghip in- the Organization.» But on Syria.s, reappearance, tie 


U.N. broke with that precedent. Syria simply asked the U.N. 


+ LON eo Geek | Gra PLAS pe Ll 


42 Ibid. 
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to take note of its resumption of membership, thus implying 
that its lapsed status was merely in a state of abeyance, and 
that it was now re-asserting it. Most members of the Organiza- 
tion appear to have tacitly accepted the situation, thereby 
creating the impression that the membership of Syria was indeed 
presumed to have continued even during the period of its 
political union with Egypt.¢3 What seems to have been forgotten 
is the fact that the name of the State which now reasserted its 
membership was no longer the old Syria but the Syrian Arab 
Republic. +4 It has been suggested, however, that the United 
Nations approach to the problem has the merit of being simple 
and pragmatic; 49 but it is equally arguable that the sub- 
ordination of law and the requirements of the Charter to mere 
political and practical convenience also has the disadvantage 
Gisuncéertaintynand inconsistencyoag FEurthermoreyetheepractice 

is susceptible both to errors of bureaucratic judgment and the 
abuse of individual States. This departure from established 
principle may well have accounted for Indonesia's cavalier 
withdrawal from membership of the United Nations only to re- 
sume it a few years later-with little: discussion, if not- actual 


connivance, on the part of the members of the United Nations. 


? VoungniTheyState of Syria: Old’ or New?", 56 A,J.i.L. (1962) 
Dp. 482. 
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45 Ovceune., Sstated.succesesion, vol, 2 {196/) p, 19S. 
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The fourth case with which the United Nations had to deal 
was that relating to the dissolution of the nascent Federation 
of Mali. This was not a case of succession to an already 
existing member; it was in fact a question of the United 
Nattons ,recognitionsof the ditesolutriontoftthe tunton: 

The Federation of Mali, formed by the union of Senegal 
and Sudan, achieved political autonomy on June 20, 1960, and 
by a telegram dated June 23, the Government of the Federation 
notified the Secretary-General of the U.N. of Mali's application 


for membership in the Organization.“ 


Tress dcuniieyacounenl, in 
its resolution of June 28, 1960 recommended torthe General 
Assembly that the Federation be admitted to membership. 4/ How- 
ever, on August 20, 1960, the Government of Senegal sent a cable 
to the Secretary-General, informing him that the Legislative 
Assembly of Senegal had adopted an Act declaring the withdrawal 
of Senegal from the Federation and proclaiming the independence 
Gh rile Republic. 48 Senegal thus requested that it be admitted 

to the U.N. The request was renewed in subsequent communications 


of August 23, and September 22, 1960.49 Although a number of 


new States had been admitted on September 20, 1960, the General 


46 y.N. Doc. $/4347. 
SitioN. Doc. S Mdci 
48 U.N. Doc. S (4470.54 annexs yl. 
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Assembly was not able to consider the Security Council's recom- 
mendation concerning the Federation of Mali.°9 
By a letter and a telegram, both dated September 22, 1960, 
the Sudanese Republic, which had formed a part of the Federation 
of Mali, also informed the Secretary-General that she had 
adopted the name Republic of Mali and was now fully sovereign 
It therefore requested admission to the United Nations.>+ 
On September 28, ‘1960, the Security> Council considered 
the separate applications of the two new States. During the 
discussion, the view was expressed that the division of the 
Federation into two new States had in fact nullified the 
Gouneii&scOresé6lution@=ofedunes28 ,619604 FihelSecuritybsCouncil, 


52 


therefore, adopted two new resolutions, recommending the 


admission of Senegal and Mali respectively. In the General 


Assembly, two resolutions? 


were also adopted, admitting 
Senegal and Mali to membership in the United Nations. No 
serious problem seemed to have arisen in this particular 
instance. The two States, after the dissolution of the Union 


applied for admission’ to! the+UIN Beand@theit respective 


applications were handled under the relevant rules of proce- 


ay GAOR, 864th Plenary Meeting, paras 55-56. 


ETN eEDOCEs, 5/4534 andes / 45557 


52 U.N. Docs. S/4543~—and=-37'45 444 


53 G.A. Res. 1490(XV) and 1491(XV), September 28, 1960. 
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dure. The adoption of new resolutions both by the Security 
Council, recommending the admission of the new States, and by 
the General Assembly, admitting them as separate States, 
amounted to a recognition of the state of fact created by the 
dissolution of the Federation. 
EhesunificationsofeZanzibarewith?langanyikaiin 1964; 
possesses, in a certain sense, features akin to the union of 
Malaya and the British Crown Colony of Singapore into the 
Federation of Malaysia. Zanzibar gained her independence in 
December, 1963, and was thereafter admitted to membership in 
the United Nations.°4* In April, 1964, the Government of the 
Republic of Tanganyika and that of the People's Republic of 
Zanzibar signed the Articles of Union, establishing the United 


Republic of Tanzania. 


Meanwhile, pending the adoption of a 
new Constitution, the two regions - Tanganyika and Zanzibar - 
were to be governed under the existing Constitution of Tanga- 
nyika, subject to certain modifications. When in 1963 Singapore 
joined Malaya to form the Federation of Malaysia, the Constitu- 
tion of the Federation of Malaya was the one to be adapted to 


cater for the new situation. °® Similarly, on the accession 


of aZanzibar «to Tanganyika, the»Constitutionsof Tanganyika had 


54° c. AF Rés! LS 7 SEXVIGL) SS Decenbereloey 1963s 


20 See 3 International Legal Materials (1964) p. 763. 


56 constitution Amendment ACt. LYOS . FedueGOVat.s Gazette, 
Aueistml 3. 119635 VolesvilLiw No. 16% 
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to be amended to provide for the new Union. The formation 

of the Union Republic appeared, to all intents and purposes, to 
be atcase of the absorption of one State by another. ‘The 
President of Tanganyika was now proclaimed the President of 

the United Republic; Tanganyika's representative at the United 
Nations became the representative of Tanzania while the original 
representative of Zanzibar was withdrawn. The President of the 
United Republic was empowered to extend Tanganyika law by 
decrees, pending the adoption of a constitutive instrument, to 
the entire Republic - Zanzibar included. Tanzania undertook 

to informeallethe international sorganizations: in which both 
Tanganyika and Zanzibar had previously participated as separate 
members that the two countries had now constituted themselves 
into a single sovereign Republic and that adjustments should 

be made regarding their membership status accordingly. / the 
United Nations thereupon took cognizance of the constitutional 
changes in Tanganyika. The United Republic of Tanzania was 
therefore designated as a single member of the Organization 

and its specialized agencies in place of both Tanganyika and 
Zarwibaxrt.i nel t would: tdppelarsethat, Iihtt levtor- noi di scusisTon took 
place in the U.N. on the change of sovereignty in Tanganyika 
and its effect on membership in the Organization. 


It is interesting .to, note that..on Singapore's ssecession 





57 see, e.g., GATT Doc. L/2268, October 7, 1964. 
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from Malaysia in August, 1965,°8 Malaysia resorted to the 
rather novel technique of attempting to confer upon the former, 
by its own legislative instrument, membership in international 
organizations. Article 13 of the Malaysia Act explicitly 
provided that "any decision taken by an international organiza- 
tion and accepted before Singapore Day by the Government of 
Malaysia shall in so far as that decision has application to 
Singapore be deemed to be a decision of an international 
organization of which Singapore is a member". Commenting on 
this provision of the Malaysia Act, Professor Green noted that 


“ite relates ‘to’ decisions 


iatiswiim orderito tthe extent that 
of organizations of which Singapore is a member, but in its 
terms it is wide enough to impose obligations upon Singapore 
arising from decisions of organizations of which it is not a 
member and of which it does not wish to become a member".>? 
Clearly, the United Nations approach to these cases of 
succession to membership appears somewhat anomalous, and little 
guided by any consistent set of legal principles.» In its 
handling of individual cases, a premium seems to be put on the 


surrounding political elements, and this leads to the judging 


of each case almost. entirely."on its merits". 


58 Independence of Singapore Agreement, Singapore Gov't 
Guvertate CIV0OlLY./, No. 66, August 9, 1965. 


a9 Green.+{ock cit. ,-wotel2* "above, p. 42. 
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1¢ Organizations that Provide for Succession to Membership 


Besides the General Agreement on Tariffs and Trade, which 


we have discussed earlier, © 


one other organization whose con- 
stitution provides for succession upon independence is the 
imcvernattonal Tin Councdi.*' The Organization! wast first esta- 
blished in 1956. Its constitution was revised in 1961. Under 
Ene? Firieteinternationals Tint Agreement? ofall956%, icontracting 
Governments were required to declare the separate participation 
of dependent territories; but no specific provision was made 
for succession to membership of the dependent territories on 
becoming independent. 

However, with the modification of its constitution in 
1961 - the Second International Tin Agreement - a new Articleél 
was inserted which provided for automatic succession to member- 
ship, unless, of course, the new State made a declaration to 


62 Paragraph b of Article 22 provides: 


the contrary. 
A country or territory, the separate participation of 
which has been declared under Article III or paragraph 
Cato sohellep Article, byMany! Ccontractinme. Governnent,eishall, 
when it becomes an independent State, be deemed to be 
a Contracting Government and the provisions of this 
Agreement shall apply to the Government of such State 
as if it were an original Contracting Government already 
participating in this Agreement. 


Only Malaya, Nigeria and Belgian Congo/Ruanda-Urundi were 


60 supra, Ch. IV. 


61 article XXII of the Agreement. 


oe Lely A., The Effect of: Independence. on Treaties (1965) p. 239. 
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members of the Council while still dependent territories. 3 
The United Kingdom had ratified the Agreement on behalf of 
both Malaya and Nigeria at the request of the local legis- 
lative assemblies of those territories. On accession to 
independence, the two countries sent formal letters to the 
Council, informing it of their independence. They were from 
then regarded as entering into the obligations previously 
accepted on their behalf by the United Kingdom Government. 

Congo (Kinshasa) signed and ratified only the Second 
Agreement of 1961. On the other hand, Belgium signed on 
behalf of Ruanda-Urundi, which, however, was shortly to 
become independent as Rwanda and Burundi. But the succession 
provisions of the above Article seem to apply only to 
ratification or accession as stipulated under Article 3, 
and not to signature. On ratifying the Second Agreement, 
Belgium informed the Industrial Tin Council that Ruanda- 
Unmundiydid mot propose ito ratify the Agreement. Thus, on 
achieving independence, Rwanda and Burundi were not con- 
sidered Contracting Governments and, therefore, not members 
of the Second Agreement. 

te sivo Uhd,, showeveGeebeanotedmethat sin itheldraice Midi 
Agreement, the succession clause of Article 22(b) of the 
Second Tin Agreement has been dropped on the ground that the 


newly independent States have expressed views antagonistic to 
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Succession theory, to the effect that’ its aim is to encumber 
trem with= the= actions» and oblaigations of their colonial 


masters.04 


But it need be added that only a negligible 
minority of the newly independent States are in fact tin- 


producing. 


Oe. Practice of Other Organizations Regarding Succession? of 


New States 

The African Postal Union, although regional in character, 
fsswortn mentioning inthis connection because of its: peculiar 
approach to the problem of succession. Its Constitution does 
not expressly provide for succession upon independence, yet 
"inheritance" of membership has been admitted by the 
Organization vitseli > The *Undontwast*tounded in? LOSSied ts 
Gone titutcion was'*revised tin 1948), ®-Under Article 3°01 re Tithe 
administration of a country in the African Zone on whose be- 
half this Agreement has been signed, may accede thereto at 
any time". Paragraph 2 of the same Article states that 
accession is to be effected by notification to the Bureau 
cPethe Union, *wittich in'*turn*shialieundertak eto not liy fother 
members of the Union; and paragraph 3 declares that "accession 
Shaklecarry with eit, of full’ right; all the obligarLonuswand 
all the advantages provided by this Agreement: in addition 


it shall involve the obligations and advantages provided by 


oh Seem Counell.  Statecsuccession, VOl, «2 (1967) p. 220. 
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the particular Working Arrangements which the acceding 
administrations undertake to apply". 

By 1963, the Kingdom of Burundi, Malagasy Republic, 
Republic of Cameroun, Republic of the Congo (Kinshasa), 
Republic of Rwanda, Republic of Congo (Brazzaville), Central 
African Republic, Republic of Chad, and Republic of Gabon 
wene fallelistedtby cthereBureau ofthe tUnion ‘as “having P'In- 
herited a signatory's membership". Other new States, includ- 
ing Kenya, Uganda and Tanganyika (now Tanzania) appear to 
have acceded to membership. 

Phekun ternational \Undon thom th eeProite efi ono fSlndils brfal 
Property was founded on the Paris Convention of 1883, Article 
1 of which sdefines ‘the objective ‘of ‘the Union. Under Article 
16 bis (1) any of the Contracting Parties could extend the 
apiascatiion sorta ctheyiCon.v enti one ytiowaild fork part’ /o fe uittst*collonies , 
protectorates, territories under mandates or any other terri- 
tories; subse ati cho, istisctauthority,icor anys territoriest under its 
sovereignty" on notification in writing to the Government of 
the Swiss Confederation, the depositary of the Convention. 
Article: 16(1) states°- that "Countries which are not parties 
toe thes present: Conventions shall’ be permitted’ to ‘accede’ to 
it) ats theirarequest". 

Along with the Paris Convention, the Union administers 
five other Conventions: (1) The Madrid Arrangement concern- 
ing the Repression of False Indications. of. Origin, 1891; 


(2) The Madrid Arrangement for International Registration 
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of Marks of Manufacture or of Commerce, 1891; (3) the Hague 
Agreement@forithesinternatdonalpRegistrationsof»iIndustrial 
Designs and Models, 1925; (4) the Nice Convention concerning 
the International Classification of Goods and Services, and 
(Oy erthe@tisbonitexth ofa they Undona Convention,¢1962..4The 
Union's position on State succession is that no automatic 
continuity of its conventions and agreements can be presumed 
in the event of a change of sovereignty unless a formal 
declaration of continuity has been communicated by the new 
State to the Swiss Government. After independence, the 
Tanganyika Government wrote to the Bureau of the Convention 
inquiring about the necessary steps to be taken to secure its 
continued membership of the Union in view of the fact that 
the Paris Convention had been applied by the United Kingdom to 
Tanganyika since 1951. In response, the Legal Bureau of the 
Union stated: 

In our view, such application does not automatically 

continue on the territory becoming independent and it 

is necessary for your Government to take some formal 

step in_order to become an independent Member of the 

Un Lom. 
This view is necessary since members are divided into classes 
aéecording ato tthe Pinanciial ecomtribut fons amade Mtosthe gUnion. 


The new States have responded either by filing declarations 


Ofscomtinultve or by acceding to the relevant conventions 


oo Extract of the letter to the Government of Tanganyika, 


reproducedsin LalwA. Hrrect of sIndependence on Treaties 
(1965) pp. 244-245. 
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and agreements. Few of them have in so doing made reference 
to their devolution agreements with their predecessors. For 
instance, Indonesia in its note of accession made reference 

to her inheritance agreement with the Netherlands.°® But this 
would seem to have been irrelevant in view of the official 
policy of the Union as well as the effect of Article 16 of 
Eaescoustitutton,under.which declaration.of.continulty;,.or 
adherence or accession is made. On the other hand, when 
Israel filed its instrument of accession in 1950, it declared 
that the Convention had been applied retrospectively to the 


date of independence. °/ 


Algeria, Uganda, Kenya, Tanganyika 
(Tanzania), Nigeria and Cyprus have acceded to the Convention. 
After the union of Egypt and Syria, the U.A.R. informed the 
Swiss Government that the two countries should be regarded 

as a single member and placed in class IV for purposes of 
contribution. This was communicated by the Swiss Government 
in a note of November 15, 1960 to the Bureau. The Arrange- 
ment of Madrid and the Hague Agreement had previously applied 
Ouiv toythe Egyptilan.Provinece.ofpthe 1h tees al the Govern- 
Mant of the.U.A.R»s later informed, the, Bureau that ithese 
conventions would be extended to the Syrian Province of the 
68 However, on May 15, 1962, Syria, having separated 


Union. 


ate La Propriete industrielle (1950) p. 222. 
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oe Industrial Property Quarterly (April, L960). Gg. 2 and 
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from the U.A.R., informed the Bureau that her individual 
membership should "revive".69 Surprisingly, Singapore has 
been the only new State that has challenged the existing 
policy of the Bureau, contending that the convention continues 
in force in its territory irrespective of whether or not it 
has filed a formal declaration of continuity. /0 Other succes- 
sor States that have filed declarations of continuity include 
Vietnamese (1956); Malawie(1965),°Zambias(1965), 'Congo)(Brazza- 
ville), Ivory Coast, Upper Volta, Chad, Malagasy Republic, 
Senegal, Laos, Gabon and the Republic of Cameroun. It is 
difficult to know whether the convention remains in force 
within the territory of those successor States which have not 
declared their attitude to it, in spite of the Bureau's pre- 
sumption of lapse in the absence of such a declaration. 
The@internationalsUnion fortthe \Protectioneofebiterary 
and Artistic Works is administered jointly with the Union for 
CHEMEEGtE ction *oftIindustrial Property. teTheirtpelicies over- 
lap*in°*many areas. Under Article 1 of the Constitutions of 
BothaUnionss forlinstancejithe countries ttonwhichhithesConven— 
tion applies are held to constitute the "Union"./1 This is 


not the same as being a Contracting Party. A new State can 





69 Industrial Property Quarterly (May, 1962) p. 3. 


70 Industrial Property, Monthly Review (January, 1906) p+ 35. 


71 Por the Constitution see I.L.A., op. cit., Appendix:4, 
Pee By 
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become a contracting party only by accession. Thus membership 
in the Union, as distinct from being a contracting party, is 
coterminous with the application of the Convention to a 
territory, metropolitan or non-metropolitan. The extension 
of the Convention to non-metropolitan territories was achieved 
under the authority of Article 26 of the Berne Convention of 
1886, which serves as the constituent instrument of the Union. 
This was revised at Rome in 1928 and again at Brussels in 
1948. 

Unlike the International Union for the Protection of 
Industrial Property, however, the International Union for 
the Protection of Literary and Artistic Works takes the view 
that continuity of the application of the Convention is pre- 
served by succession rather than by novation or adherence. 
It is denied that, owing to its special character as "a regu- 
lation treaty or treaty-law" mere change of sovereignty could 
terminate its continued applicability to the territory in 
question. Thus, M.G. Ronga, the Chief Legal Officer of the 
Union, in an article entitled, "The Position in the Berne 
Union of the Countries which recently became Independent" /2 
states that: 

Zit is absolutely in conformity with the general prin-= 

ciples of international law to admit, in principle, the 

continued application by these new States of the Berne 


Convention, by reason of its character of regulation 
treaty or treaty-law, either tacitly, or by means of a 





72 tn Le Droit d'Auteur (1960) pé9320; plL.UcA. , opa.cita, 
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declaration to that effect or by a conventional rule 
binding the new State to respect the treaties concluded 
by the State which formerly was responsible for its 
international relations. 


TNiserepresented the policy of the Union until 1960. But 

the position was largely unsupported by the attitude and 
practice of the new States. The policy was eventually seen 
to be somewhat rigid; consequently, from 1960 on, it has been 


substantially modified and made more flexible. M. Claude 


ype 


Masouye of the Legal Bureau of the Union spells out the 


new position as follows: 


If the new States wish to exercise, on this point, their 
international sovereignty granted and acknowledged by 
the parent country, several decisions are offered to the 
free choice of their competent authorities. They can 
Edmeexample take over for their own account, in-the full 
exercise of their sovereignty, the engagements taken not 
long since in their name and make a declaration of 
continued adherence, asking the Government of the Swiss 
Federation, supervising authority of the Convention, to 
communicate it to all the States members of the Union. 
They can also terminate their appurtenance to the group 
of the Unionist countries, but make simultaneously, with 
effect on the same dates, an act of free adhesion to the 
Convention, in accordance with Article 25(1). They can 
also simply denounce, within the provided times, the 
adhesion given previously in their name and therefore 
withdraw from the Union. 


As to the juridical effect of this procedure, he contends that 
the simple declarative act amounts to an acknowledgement and 
confirmation of "a determined and pre-existent juridical 
situation", which serves to eliminate any uncertainty on the 


Matter. Thereis little doubt that this new policy accords 


73 Masouye, "Decolonisation, Independance et Droit D'auteur", 
. (Bureau Publication, Geneva, 1962) p. 28; I.L.A., op. cit., 
De 31a. 
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with the basic aim of the Union; by recognizing the importance 
attached by the new States to their "sovereign rights" and the 
expression of that right by free adhesion to international 
conventions, it has left open to the new State the choice of 
procedure by which it wishes to maintain the continuity of 
the Convention. It is the desire of the new States to take 
advantage of the protection of literary and artistic works 
afforded by this Convention. In 1959, Ceylon, which became 
independent in 1948, notified the Swiss Government of its 
adherence to the 1928 Act of Rome. This Convention had been 
applied by the United Kingdom to Ceylon in 1931, but under 
Article 28(3) of the revised Berne Convention (i.e., the Rome 
Act), a State wishing to become a member of the Union before 
July 1, 1951, could choose to adhere either to the Rome Act 
er the revised Brussels Act of 1948. After’that date, it 
could become a party by adhering to the Brussels Act only. 
Ceylon's application posed a problem. However, the Swiss 
Government decided to interpret it as constituting a declara- 
tion of continuity on the ground that the Convention had been 
applied to Ceylon by the United Kingdom since 1931. 

In 1960, the Director of the Union wrote to the newly 
independent States requesting them to indicate whether they 
continued to apply the Berne Convention on their territories. 


Korea, Cambodia and Vietnam denied that they were successor 
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to the Convention. /4 On the other hand, Niger, Mali, 
Dahomey, Congo (Kinshasa), Congo (Brazzaville), Gabon, Upper 
Volta, Senegal, Cameroon and Cyprus admitted continuity. /? 
Israel chose to accede, /6 India, Lebanon, Morocco, Tunisia 
and Syria were signatories to the Rome Act before their in- 
dependence. No problem seems to have arisen with regard to 
the continued application of that Act after they became in- 
dependent. The new States affected by the Rome Act and which 
could continue to apply it are Burma, Cambodia, Cyprus, North 
and South Korea, Formosa, Ghana, Jordan, Laos, Malaysia, 
Nigeria, Somalia, North Vietnam and South Vietnam. They could 
also adhere to the Brussels Act if they wished. On the other 
hand, most of the French-speaking African States’/ were affected 
by the Brussels Act, and this could continue to apply to them. 
As the above statement of policy shows, a new State can 
denounce the Convention if at a later date it finds itself 
unable to meet the obligations required by it. Indonesia 


denounced the Berne Convention on February 19, 1959,/8 in 


74 te proit d'Auteur (1960) pp. 334, 337 and 338. 


Ty tus-—(1966)—-p. 3 


Ce 


‘7 Cameroon, Central African Republic, Chad, Congo (Brazzaville), 
Congo (Kinshasa), Dahomey, Gabon, Guinea, Ivory Coast, Mala- 
gasy Republic, Mali, Mauritania, Niger, Senegal, Togo, 

Upper Volta. 


78 Le Droit d!Auteur (1959) p. 79. 
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accordance with Article 29. The Convention had been applied 
by the Netherlands to the Dutch East Indies since April l, 
1913.79 on achieving Independence, Indonesia had entered 
into an inheritance agreement with the Netherlands under 
which it undertook to assume obligations arising from inter- 
national treaties concluded by the Netherlands on her behalf 
while she was still dependent, 80 However, the inheritance 
agreement also provided that Indonesia reserved the right to 
denounce such treaties at a future date, if they were found 
to be incompatible with the transfer of sovereignty. It is 
not clear whether Indonesia denounced the Convention on grounds 
of incompatibility with its sovereignty. Moreover, it has been 
contended that "in principle, such incompatibility does not 
exist in the field of protection of literary and artistic 
works", and that Indonesia's action in fact "presupposed the 
application of the Convention to Indonesia from independence 
until the date of denunciation". 8! 

On January 12, 1961, the United Arab Republic denounced 
the Berne Convention on behalf of Syria which had formed a 


part of the Republic since 1958, with effect from January 12, 


79 Tbid. 
80 Van Panhuys, "La Succession de L'Indonesie aux Accords 
Internationaux conclus par les Pays-Bas avant ...." 


2 Nederlands Tijdschrift Voor Internationaal ne ehe (1959) 
Breed oeGes Seq: 


Bi Ronga in Le Droit d'Auteur (1960) p. 320. 





















i . gG agosc 6H colineyne : att »@s ef OLIZA djiw® — 


A soute sehbal sead fosted sas 02 Mi 


| - : BN pre 
9n¢ {i shbeanobri |.e98 Saeqsbni gotvsidos n0 ie a 


uy ebaltedieH ess ditw tnegoo tga eonsatizedat ab oak 
; : . 


can 


ee | 
‘ suktido emveaa of doorixebau sr dotdw 


nM 
ize i) y@ bebulsnoo eet¥ssrs) Lanotaan. 
. . ae 
43 .tovewoh °8\ snebweqed Ilias saw sdeoeleay 


; ~ 
~~ 3TeeSY nobn jars bebivotaq osls inemeergs 


7 ; ae 
; easutu2 ss s astiset3 doves ssavened 
' . 
dz dste sidrieqmoomt adv @3 
Fs ‘ _ @ ~ , : a r ~ — 
navaed i ssnuereb slesnobal ten3enw 16919 ee 
; BB sm agisisvea sit sasiw we 


» 
co) 


. a 
Eqtont1aq at”, 3842 bebaeined 


ial Ts 3 snuneb to sdeb 
' A , { ’ i r _—. 2 2 + * P - t 
baonvancsh fers R 4 (A bestia sa3 ,fee@l ,Si ytevaet £0 


. —. 
bemxot bed dotdw sizxy2 te ilefsd ae ane a 


+> 


Cf wasuaetl wer? toeite datw ,.82@l sante satidugssa edz 30, ae 


Ne . Sir 

ah. Gee | shaped sue eteeagbal' is ph Foisper 

pied | panty Hine: bide h nt pel 78 

- Uwe on P AD Paneer 2 
. he 

toa 


4 rr 


Shik) 


1962. But in September, 1961, before the denunciation was 
effective, the outbreak of revolution in the Syrian zone of 
the Union led to its secession from the U.A.R. and the de- 
claration of its independence. The Bureau wrote to Syria 
inquiring whether the denunciation made on its behalf by the 
U.A.R. should be regarded as effective, or nullified by rea- 
son of the secession. Syria did not reply to this inquiry; 
the denunciation was therefore held to be effective, leading 
to the termination of Syria's membership as of January 12, 
1962, 

Membership in the Food and Agriculture Organization 
(FAO) can be acquired by submitting an application for member- 
ship and a declaration made in a formal instrument that the 
applicant country will accept the obligations of the con- 
Seiututvon as 17 force. at “the time et tte admission (Article 
miC2w Gute the admission is subvect to -avtwos=thirds majority 
of the votes of members present, provided that those present 
constitute a majority of the Member Nations of the Organiza- 
tion. Paragraph 3 of Article 21 (accords the Status of 
Associate member to any dependent territory, provided that 
the application is made by the authority responsible for its 
international affairs, who must in addition make a formal 
acceptance on behalf of the proposed Associate Member of the 
Obligations of the Constitution. Thus, wlth regard to the 
effect of change of sovereignty upon membership in the Organi- 


zation, there is no constitutional provision for automatic 
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inheritance of membership. The basic purpose of the mainten- 
ance of the associate status of dependent territories would 
appear to be to provide for the orderly transition of such 
territories, upon independence, to full membership. 

On November 5, 1959, the following resolution was 
adopted by the FAO Conference in respect of Nigeria, Cyprus, 
Cameroon, Togo and Somalia, who were already Associate Members: 


The Conference decides, with respect to the applications 
received concerning Cyprus, Nigeria, Cameroon, Togo 
and Somalia... 


(b) to grant membership to each of the above nations 
that obtains the required two-thirds majority of the 
votes cast, on condition that the Government of each 
such nation shall submit to the Director-General, after 
the end of trusteeship or on accession to independence, 
an instrument confirming its desire to be a member of 
the Organization and its acceptance of the obligations 
Die the Constitution. 


(c) that such admission to membership shall take effect 
on the day of receipt of the aforesaid instrument if 
found valid, and that all Member Nations shall immedi- 
ately be notified accordingly; 


(d) in respect of Cyprus, Nigeria and Somalia only, that 
POCRGh ee tnGerim period, 1ee., LrOM™*~Lhe Line the resudges 
of the ballot have been announced until accession to 
membership, each nation having obtained the required 
majority shall enjoy the privileges set out in paras. 
Seaid 4+ Of Article LL, @f the Gonetituition. 

83 


By a subsequent resolution Of the Conference, Nigeria, Cyprus, 


Togo, Somalia, and Cameroon were admitted to full membership 


of the Organization. Chad, Madagascar (now Malagasy Republic), 


82 Res. 89/59, FAO Conference, Report of the Proceedings of 
the Tenth Session (1959) para. 664. 


83 Res. 92/59. 
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Gabon, Senegal and Sudan (now Mali) were admitted on the 
same day to associate membership, °4 their independence not 
being so imminent as in the case of the first group of 
countries. Tanganyika (now Tanzania) and Jamaica went through 
the same process before acquiring full membership. 85 
The*Cons'titution’ of UNESCOS*@ like” that” of” the” FAO,” pro= 
vided for the admission of a non-self-governing territory as 
an Associate Member of the Organization, upon application 
made on behalf of such territory by the Member or the autho- 
rity having responsibility for the territory's international 
relations. But the admission was subject to the approval of 
a two-thirds majority of Members present and voting (Article 
I1(3)). In general, membership in UNESCO is open to all men- 
bers of the U.N. as of right. Non-Member States of the U.N., 
however, may be admitted to membership, on the recommendation 
of the Executive Board, by a two-thirds majority vote of the 
General Conference.®8® Until 1956, the question of the legal 
implications of change of sovereignty relative to associate 
membership was not even raised, for the Constitution contains 


no provisions regarding the passage from Associate to full 


Member Status. Associate Members were deemed to continue, 
84 Res. 93/59. 
85 


See FAO Conference, Report of the Proceedings, Eleventh 


Session, para. 297. 


86 article ii, paras. 1 and: 2 of the Constitution of UNESCO, 
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after independence, to enjoy their rights and obligations 
as Associate Members. At the ninth session of the General 
Conference in 1956, representatives of certain Associate 
Members - Nigeria, Gold Coast (now Ghana), Malaya/British 
Borneo Group and British Caribbean Group - together with the 
United Kingdom held informal discussions concerning the effect 
of independence on associate membership of the Organization. 
It was then recognized that any application by the existing 
Associate Members to become full Member States of the 
Organization would have to be governed by the normal proce- 
dures regarding admission to full membership. Meanwhile, 
the new sovereign States would continue to enjoy their rights 
and assume the obligations of an Associate Member as defined 
by the General Conference at its Sixth Session in 1951, 8/ 
Ghana, on attainment of independence in 1957, was the 
first Associate Member to be admitted as a State Member, on 
Apwiastlen 10:5 8p rfoltoewing! dts cadmissdanm eto rth ej) e).Net won 
March 8, 1957. The Federation of Nigeria achieved indepen- 
dence fon October 2, 1960. Tthoiwas,admitited (to the Ud: an 
October 7, 1960, and on November 14, 1960, it became a State 
Member of UNESCO. Following its admission to the U.N. on 
September 20, 1960, Somalia became a State Member of UNESCO 


on November 15, 1960. Similarly, Tanganyika (now Tanzania), 





a7 UNESCO General Conference, 6th Sess., 1951, 6C/Resolution 
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Rwanda and Burundi were admitted as States Members in 1962.88 
When the Federation of Malaya became independent on 
August’ 31, 1957, and was admitted to the U.N. on September 17, 

1957, it became necessary for it to withdraw from Associate 
Membership of the former Malaya/British Borneo Group. Accord- 
ingly, the United Kingdom Government notified UNESCO on 
November 3, 1958 regarding the proposed withdrawal of Malaya 
from the Associate Membership of the Organization, effective 
from December 31, 1959. At the same time the United Kingdom 
filed a formal application for the admission of Singapore as 
an Associate Member from the date on which the former Malaya/ 
British Borneo Group Associate Member would cease to exist. 89 
On December 2, 1958, the General Conference of UNESCO adopted 


a resolution, 29 


approving the withdrawal of Malaya and admit- 

ting Singapore to the status of Associate Member. Similarly, 

on the application of the United Kingdom Government, the 
Federation of the West Indies was admitted to Associate Membership 


on November 6, 1958.91 This, in effect, dissolved the pre- 


existing British Caribbean Group and Federation of West Indies 


88 Tanganyika was admitted to U.N. on December 14, 1961; it 
became a Member of UNESCO on March 7, 1962. Rwanda and 
Burundi were admitted to U.N. on September 18, 1962 and 
became members of UNESCO on November 7 and 16, 1962, 
respectively. 


89 UNESCO Doc. 10C/53. 


90 Gen. Gonft. Res. lLOS/Resalution 0.54. 


91 10C/Resolution 0.52. 
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which was formerly an Associate Member. However, on June l, 
1962, the Federation of the West Indies was dissolved by Order 
in Council. The Federation was, therefore, held, from the 
legal standpoint, to have ceased to exist as an Associate 
Member of UNESCO as of that date. In a note of August 28, 
1962, the United Kingdom Government informed the Director- 
General of UNESCO of that fact. Trinidad and Tobago as well 
as Jamaica were admitted to the United Nations on September 18, 
1962. Following this, the former became a State Member of 
UNESCO on November 2, and the latter on November 7, 1962. 
Kuwait, though a non-Member State of the U.N., applied 
on April 25, 1960, for membership in UNESCO in conformity with 
Phe pwawherons ofrAntiele ihECG2)e0£ othe UNESCO eGongthiturion: 
In accordance with the then existing provisions of -Article II 
of the Agreement between the U.N. and UNESCO (that Article 
having been deleted with effect from December 10, 1962) the 
application was transmitted to the Economic and Social Council 
Saf ithe United Nations for consideration. At itsj)thirtieth 
Session, the ECOSOC decided that it had ne objection to the 
admission of Kuwait. to UNESCO. On this basis, the Executive 
Board of UNESCO adopted a resolution at its fifty-seventh 
session recommending the admission of Kuwait to the General 
Conference. The final decision was taken by the Conference 


at its eleventh session on November 15, 1960, admitting Kuwait 
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as a full Member-State of UNESCO. 22 
At this point, it seems relevant to discuss one or two 
examples of other international organizations where, although 
Succession upon independence has not been admitted, application 
by a new State for membership is required de novo. The Inter- 
national Institute of Refrigeration is one such Organization. 
It was founded in 1920, but its Constitution was revised in 
1954. Under Article III members of the Institute, besides 
EhemContracting Parties,...~ineludes 
(c) Countries which are not parties to the present Agree- 
ment if such Countries accede to this Agreement and if 
their admission is accepted by the Executive Committee; 
fdiiwilervn toricsanot dncluded Mnythe appended dist.iit 
notified to the Institute by the Contracting Party re- 
sponsible for their international relations and if their 
admission is accepted by the Executive Committee. 
Before they achieved independence, India, Madagascar, Morocco, 
Tunisia, Algeria and French West Africa took part in the 
Institute as full members. But the Institute's policy with 
respect to the effect of change of sovereignty on membership 
has been that all ex-colonies must re-apply for membership on 
becoming independent. Pakistan and India were required to do 
so in 1947 and 1950 respectively. Upon the dissolution of the 
Federation of Mali in 1960, both Senegal and Mali were asked 


93 


to apply for membership de novo. The following new States 





82 UNESGO Gen. Gonf., 116/Resolution 90.51. 


93 See I.L.A. Handbook, op. eit., p, 263. 
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have all been admitted to membership of the Institute in 
accordance with the above requirement: Algeria, Central African 
Republic, Chad, Gabon, Indonesia, Ivory Coast, Mali, Mauritania, 
Niger, Nigeria, Senegal and South Vietnam. 

The other example is the International Telecommunication 
Union (ITU). It was founded at Paris on May 17, 1865, as the 
International Telegraph Union; the former title was adopted 
at the Madrid Conference in 1932. The ITU currently operates 
on the basis of the International Telecommunication Convention, 
signed in Geneva in 1959, and which came into effect on 
January 1, 1961. The Metropolitan countries were authorized 
bo teton ratify or accede to it on behalf of their: colonial 


territories. 24 


The dependent territories could hold associate 
membership, but application for such membership had to be made 
Omitheimitbehalfl by?the authority responsible for their: inter- 
national relations, and was subject to approval by a majority 

of the members of the Union. However, many of the dependent 
States had been listed as full members of the Union by virtue 

of the signature of their administering authorities, in their 
capacity as Contracting Members, in accordance with Article l 
(2)(a), for the dependent States were regarded as "forming part 
of a group of territories constituting a Member of the Union."9° 


These territories included Belgian Congo (now Congo, Kinshasa) ; 


Ruanda-Urundi (now Rwanda and Burundi); Overseas States of the 


940% -E9 C1494 (39 (29% 


95 article 1 paragraph 4. 
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French Community and French Overseas Territories; Portuguese 
Overseas Provinces; Spanish Provinces in Africa; Overseas 
Territories of the United Kingdom, and Territories of the 
United States. 

But in so far as the succession of the new States is 
concerned, the official policy of the Union is that when a 
State becomes independent, it ceases to be part of the group 
of territories to which it belonged. It can, therefore, become 
a Member of the ITU only by submitting application for member- 
gshipydetnovowrinraccordance with the terms of Article 1 paras 
graph 2(b) of the Convention. Inheritance of membership by 
a:new State cannot take place. Thus, the Republic of the 
Congo (Kinshasa), the Republic of Rwanda and the Kingdom of 
Burundi could not inherit the membership status of the Belgian 
Congo and Territory of Ruanda-Urundi. The membership of these 
territories having lapsed upon the independence of the three 
States, they were required to re-apply for membership in the 
Union. Again, prior to the accession to independence, the 
French Protectorates of Morocco and Tunisia were treated as a 
single Member of the Union by virtue of French signature of 
the, Buenos, Aires Gonvention of 1952. But on achieving in- 
dependence in 1956, as separate States, both Morocco and 
Tunisia had to file new instruments of adhesion to the Con- 
vention. The Buenos Aires Convention has, however, been super- 
seded by the Geneva Convention of 1959. These two States are 


now parties to the Geneva Convention. 
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From the above survey, there seems to be no consistent 
rulenortuniform®principléerP guiding’ the practice’ of gall °*the 
international organizations as regards the problem of succes- 
sion of new States to membership. 26 The approach of each 
appears, on the face of it, to be determined by its conception 
or interpretation of its functions and purposes as embodied 
in its constitution. Thus, while some, such as the I.L.0., 
are disposed towards admitting by way of succession upon in- 
dependence, others, such as the ITU, prefer that new States 
apply for membership de novo. We have further seen that even 
those organizations whose constitutions do not expressly pro- 
vide for succession have tended to admit succession upon in- 
dependence. The African Postal and Telecommunications Union 
is a case in point. 

The attitude of the new States themselves is no less 
enigmatic. While some are prepared to claim automatic succes- 
sion to membership in certain international institutions, even 


where no constitutional provision has been made for it, others 


96 For a contrary opinion see Tatsuro Kunugi, "State Succes- 
eton in the Pramework of GATTIL 59 A. dot. Lb. (1965) (nw 223) 
n. 74, where he maintains that "the well-publicized U.N. 
decisions on the admission of Pakistan have exerted undue 
influence upon the subsequent decisions of various inter- 
national organizations". While this is true in the case 
of the GATT, ICAO and a few other organizations, it would 
seem that other international organizations, as shown by 
this study, have evolved a much more flexible policy, in 
keeping with their purposes and objectives, regarding 
the admission of new States to membership. 
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have flatly refused to acknowledge succession on the ostensible 
ground that this is incompatible with their newly acquired 
sovereignty and that the question of treaty relations requires 
the free exercise of the State's sovereign will. As such, they 
prefer to file new instruments of adhesion, accession, or 
ratification as the case may be. 

Yet, in spite of these theoretical or technical differences 
in approach between the organizations themselves and the new 
States, it is widely recognized that, in Paul Reuter's words, 
"the real sociological justification for international organiza- 
tions lies in common interests".?’ It is the recognition of 
the permanence of the community interest fostered by such 
organizations which induces a general acknowledgement of the 
desirability for the maintenance of the stability and con- 
tinuity of the legal regime generated by the organizations. 

The organizations involved have responded by developing a more 
flexible approach to facilitate the admission of the new States 
to membership. In so doing, both the community interest re- 
presented by the legal regime instituted by the organizations 
and the particular interest of the new States become accon- 
modated. This flexibility is indicated by the fact that even 
where succession to membership is constitutionally provided 
for, as in the case of the GATT, regard is still paid to the 


intention of the new States, for there is no insistence upon 





97 Paul Reuter, International Institutions (Trans. by J.M. 
Ghapuan, LYSS8)p. 2ie. 
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automatic succession.28 On the contrary, the new State is 
given the right of option as to whether it wishes to succeed 
or not. While this does not reflect the common approach of 
all the international organizations, it is one that may well 
encourage a more positive response on the part of the newly 
independent States. Nevertheless, the new States appear 
fully aware that their active participation in international 
Organizations is likely to contribute not only to their 
effectiveness and viability, but also to their capacity to 


serve a wider community purpose. 





8 Runugins 166. cits, n. 96) \above, ip. 285. 
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CHAPTER VI 


SUCCESSION TO “"LOCALIZED' OR 


UDISPOSITIVE: TREATIES 


ie The Theory of Dispositive Treaties 


There are certain types of treaties which are juristi- 
Gally regarded as creating "real" or "localized" obligations 


and hence surviving changes of sovereignty. Such treaties 


J. 


are often described as "dispositive". Treaties may be con- 


sidered as dispositive or localized if they "are in the 
nature of objective territorial regimes created in the 
interests of one nation or the community of nations}; are 


applied locally in virtue of territorial application clauses; 


There is by no means a universal agreement on the appro- 
priateness of this term. McNair, who prefers the expres- 
erent erent tes creatine local, obligations”, criticizes it 
as confusing on the ground that the term is used in French 
to refer to the operative part of a judgment (Law of 
treacias, (19601),)p. 050), On the other hand, both0! Connell 
and Lester doubt whether the term "localized" is any less 
confusing as a criterion for determing the subrogation of 
treaty obligations (O'Connell, State Succession, Vol. 2 
(1967) “p: 153 ‘Lester, "State Succession to Treaties in the 
GConmonwealth", “12 1.C.L.Q. (1963) pp. 489, 498; 


Westlake is reputed to have employed the term first in 
reference to treaties creating obligations of a permanent 


character connected with territory. But he and Wheaton 
also used the rather confusing expression "transitory" as 
a synonym of "dispositive". See Westlake, International 


Law, Part I (1904) pp. 60-62; Wheaton, Elements of Int. 
Daw ,obert Lit. ( 866) “p., 340. 
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2 


foucir*or "concer Pa epantviiculartarea of Iland'k. Their funda- 


mental legal effect consists in the permanence of the terri- 
torial obligations created, which exist independent both of 

the treaty which created them and of the "personality of the 
State exercising sovereignty".?> It follows that "where real 
rights have been created which attach to a particular terri- 


tory, these will subsist if the territory becomes part of a 


new gtateuns 


As Hall puts it, 

»-- rights possessed in respect of the lost territory, 
including rights under treaties relating to cessions 

of territory and demarcations of boundary, obligations 
contracted with reference to it alone, and property 
Which*is"within?it, and ®has thereforetavlocalecharacter, 
oF which, though nat within it, belongs to state insti- 
tutions localised there, transfer themselves to the new 
state person. 


Treaties concerning the neutralization or demilitarization of 
aeterritory or region, Havigation ion rivere, rights of transit 


over territory and boundary lines are generally included in 


I:L.As eerect’ of Mndependence ‘on Dreatiesn(1965)0 pi ras2. 


: O) Connell... The, Law of State Succession (1956) ‘p. 49°, 


ss R.Y.) Jennings, The Acquisition of Territory in International 
Tawi +(1 96139" p:.) elie, 


: Hall, A. Treatise. on International sbaw/CSthwed..,01924) 
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the class of dispositive treaties.° It has been observed, 
however, that a general obligation may flow from treaties as 
a result of universal acceptance or acquiescence in their 
terms by all States and not from the treaty itself.’ Inathis 
sense, the continued binding authority of a legal regime 
created does not necessarily depend upon the continuation 
in force of the treaty as a contractual instrument. ® 

A dispositive treaty often operates as a kind of convey- 
ance, so that its provisions become executed once they have 
been ratified, and the obligations created continue to bind 
the land irrespective of changes of sovereignty over it. A 
further legal effect of dispositive treaties is that they 
constitute, under certain conditions, a limitation upon the 


territorial sovereignty or jurisdictional competence of the 


burdened State. "State servitudes" have been specifically 


GOevenhein, International "Law: (8th ed.) 1955) "p. “159. 
Dispositive treaties "are to be distinguished from 
so-called personal treaties, that is, treaties which attach 
to the person of the State and the continued validity of 

which is dependent upon the continued existence of the 


Contracting parties...., -There is no succession to treaty 
obligations and rights, apart from such succession that may 
result from dispositive treaties". Kelsen, Principles of 


International Law (ed., Robert W. Tucker, 1952) p. 418, 


me Lll~« wSeeae also de Visscher, Theerycand Reality din cPublic 
Int. Law (Tran. P.E. Corbett, 1968) pp. 179-180. 


t Quincy Wright, "Conflicts between International Law and 
Peeatiaalt vLLeA, db, balfe 1(L9L7 an GDS BS: 
8 


C.W. Jenks, "State Succession in Respect of Law-Making 
Treatias, 29 B,»¥.L.L, (1952) n, 107, 
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considered as possessing this effector This implies that a 
State is restrained from doing acts it might otherwise do 
or allow on that portion of its territory affected by the 
treaty; conversely it must refrain from preventing acts on 
the part of another State within the affected zone, which it 
might ordinarily prevent or forbid. 1° 

The principle that "real" rights or "localized" obliga- 
tions pass to successor States is not only given currency 
in theory, but it appears to enjoy the support of inter- 
national arbitral and judicial decisions. Before examining 
the various kinds of dispositive treaties, it seems apposite 
to show the manner in which international tribunals have dealt 
with the notion of "real" rights or "localized" obligations 
in relation to the problem of State succession. 

In the case of the Free Zone of Upper Savoy and the 


11 the Permanent Court of International 


DistrictrofuGex}<1932,; 
Justice decided in favour of the binding quality of perman- 


ent territorial arrangements. Under the Treaty of Turin of 


Maren 16, 181612 between Sardinia and Switzerland, the fron- 


9 Reid, International Servitudes in Law and Practice (1932) 
p. 26; Vali, Servitudes of International Law (2nd ed., 

- Pitman B. Potter, "The Doctrine of Servitudes in Inter- 
Rational ebawined Ast lel. O15 )5 nD noce. 

+4 BvOvl. J... Series A/B, Noy 46" p.9145, 

12 


Hertslet, The Map of Europe by Treaty, Vol. 1, p. 421. 
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tier between the two countries was delimited. Restrictions 
were made regarding the imposition of customs dues by Sardinia 
in the District of St. Gingolph. On September 9, 1829, the 
Sardinian Court of Accounts issued a manifesto further ex- 
tending the restrictions placed on the District. By the 
Treaty of March 24, 1860,?° Sardinia ceded to France the 

Free Zone°of Upper Savoy, including the District of St. 
Gingolph. On acquisition of the territory, France continued 
to observe the restrictions. However, in 1919, she suggested 
to Switzerland that the regime created with respect to the 
Zones should be revised. This was accepted by Switzerland 
and the proposal was embodied in Article 435 of the Treaty 

of Ueweaitile ohh’ which provided that the two countries were 
to come to an agreement with a view to settling between them- 
selves the status of the Free Zones. However, the two coun- 
tries were unable to reach agreement in the ensuing negotia- 


tions. The French then took the view that the Free Zones and 


ee voblr Eis p i -14307 


14 
Bar crate tVolag 129 peels cGmdanls2; thudganjcinternatioqnal 


Legislation, Vol. 1, p. 1; B.T.S., 1919, No. 4. 
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the neutral zones had been abrogated by the Treaty of Versail- 


155 


les itself. Accordingly, on November 10, 1923, the French 


extended their customs line to the frontier between Switzer- 
land and France, thus embarcing the zones. Switzerland re- 
fused to accept the French action as valid under international 
law. 

On October 20, 1924, both countries agreed to submit 
the case to the Permanent Court for judicial determination. 
The question to be decided was whether the status of the 
Free Zones could be abolished without the express consent 


1,16 


ef .SyuPezserland fn Lets "counter menoria the Swiss 


Government contended that dispositive treaties create "real" 
Buchteaweand that “lreal'b rights, “in international law, are 
those which are connected with a territory and hence valid 
erga omnes. On the other hand, the French argued that even 
if the Treaty of Versailles did not have the effect of abo- 
dishing the zones, France could still denounce (the .tegime 


by virtue of the principle rebus sic stantibus. 


15 article 435 of the Treaty of Versailles was interpreted 
aswconstituting the application of-the principle rebus 
sic stantibus. The validity of this principle was, in 
etfect, conrirmed by Article 19 of the Treaty of Versaii— 
les (League Covenant) which permitted changes in or the 
abrogation of a treaty said to have become inapplicable 
owing to the emergence of a new situation fundamentally 
destructive of the ratson d'etre of the treaty. Nonethe- 
less, this could only be done as a result of a unanimous 
vote of the Assembly of the League of Nations, and not by 
mMeang- of a unilateral application of the principle by a 
State. 


16 Ball eersemies UID. Hmedi Zones, etc., Vol. 3, p-. 1654. 
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The Court in its judgment relied both upon the fact of 
French recognition of the special status established during 
the period of Sardinian sovereignty over the District, and 
upon the character of the rights created by international 
agreement which are locally connected with the territory in 
question. It said, inter alia: 


With particular regard to the zone of Saint Gingolf, 

the Court, being of opinion that the Treaty of Turin 

of March 16th, 1816, has not been abrogated by Article 
435, paragraph 2 of the Treaty of Versailles, with its 
Annexes, the same is true as regards the Manifesto of 
the Royal Sardinian Court of Accounts of September 9th, 
1829. This Manifesto, moreover, which was issued in 
pursuance of royal orders, following upon the favour- 
able reception by H.M. the.King of Sardinia of the re- 
quest of the Canton of Valois based. on Article 3 of the 
said Treaty of Turin, terminated an international dis- 
pute and settled with binding effect as regards the 
Kingdom of Sardinia, what was henceforward to be the 

law between the parties. The concord of wills thus 
represented by the Manifesto confers on the delimitation 
of the zone of Saint Gingolph the character of a treaty 
stipulation which France must respect as Sardinia's 
successor in sovereignty over the territory in question.+/ 


In upholding the Swiss position the Gourt clearly affirmed 
the principle of State succession especially as relates to 
territorial establishments, whether of an economic or politi- 
cal character. In effect, it maintained that such regimes 
are prima facie valid for parties as well as third States. 

In a more recent case concerning the Right of Passage 


over Indian Territory, 1960,29 the International Court of 





Pye. o. i. d,.sevies A/B. Me, 66,08. LAS; 


18 thid., p. 147. 





19 5.6.3. Reports, 1960, p. 6. 
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Justice also recognized the real and permanent character of 
territorial rights created by dispositive treaties, and 
affirmed that obligations flowing from such treaties remain 
binding upon successor Siaccee In this case, Portugal claimed 
before the Court that the Treaty of Punnam of 1779, between 
her and the Marathas gave her a right of passage between 
Daman and its enclaved territories of Dadra and Nagar Haveli 
comprising the right of transit for persons and goods toget- 
her with her armed forces, without any restrictions or 
difficulties, and in a manner and to the extent necessary 

for the effective exercise of Portuguese sovereignty over the 


territories Haneasiad sce 


It, therefore, alleged that India 
had refused to recognize the obligations which this right 
entailed. Nevertheless, as will be shown later. oe Portugal 
did not base its claim before the Court upon the existence of 
an international servitude imposing a duty upon India. 

The Court, however, found that the agreement on which 
Portugal had relied granted rights amounting merely to a 
revenue grant and not a grant of sovereignty together with 
a right of passage, and that its sovereignty became esta- 
blished only as-a result of British recognition of it. But 


tt held that the rights granted, since they were accepted 


over a long period of time unaffected by the change of regime, 








Be See infra p. 18. 
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constituted real rights which remained binding upon successor 


States.2% In relation to the right of passage, the Court 


stated: 


With regard to private persons, civil officials ‘for 
goods in general, there existed during the British and 
post-British periods a constant and uniform practice 
allowing free passage between Daman and the enclaves. 
This practice having continued over a period extending 
beyond a century and a quarter unaffected by the change 
offre gine in’ respect ‘of the intervening "territory which 
occurred when India became independent, the Court is, 
in view of all the circumstances of the case, satisfied 
that that practice was accepted as law by the Parties 


and has given rise to a right and correlative obliga- 
tion.23 


In so far as the passage of armed forces was concerned, the 
Court maintained that this depended entirely upon the discre- 
tionary authority of the territorial sovereign and that no 
such right existed in favour of Portugal. 24 

On the basis of the foregoing judicial decisions, it 
fesoogecibie to maintain, in prineiple, that particular cons 
ventions of a dispositive character can create "real" rights 
Machin the territary of one State in faveur. of another State 
Greercunp of States. Implicit in this territeariaql netion of 
"real" rights is their prima facie validity and binding 
effect upon successor States. In view of their importance 
and unquestionable relevance to current theoretical discus- 


sion of the law of State succession, we shall proceed to 





22 0.0010 Reports, 1960, pp. 37239. 
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examine the various kinds of dispositive treaties and to 
assess the practice of the new States in respect of them. 
Dispositive treaties may be divided into three classes, 
namely, treaties establishing international servitudes, 
boundary treaties, and capitulation treaties. The descrip- 
tion of capitulations as dispositive treaties, particularly 
when they are identified with international servitudes, has 
been disputed by some writers. Miss Reid, for instance, 
argues that they are not "real" rights and that, depending 
as they are "for their existence upon differences in the 
legal systems and types of civilization of the States con- 
cerned, their raison d'etre might vanish at any time by a 
change of sovereignty affecting the territory of the burde- 


ned State".*? 


Capitulations are an institution whereby 
Western Powers exercised extra-territorial jurisdiction over 
tEheixr ownenationals, in. Turkey and the oriental countries. 
Miss Reid, however, concedes that this system of treaty re- 
lations. created rights in favour of the grantee States. more 
permanent than ordinary treaty obligations. 7° Nevertheless, 
international practice respecting such treaties has been so 
inconsistent that it seems reasonable not to treat them as 


dispositive treaties, in the sense that obligations created 


under them remain valid and binding upon successor States. 





25 H.D. Reid, International Servitudes in Law and Practice 


(1932) p. 23. 


26 Ibid. 
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They may be regarded, stricto sensu, not as territorial rights, 
that is, rights in rem, valid against the whole world,*/ but 

as "merely personal obligatory relations" between two or more 
States, which are "dependent upon the political organization 

of the contracting parties and even subject to modification 
when the internal organization of one of them changes", 28 
Such rights are "territorial" only to the extent that they 
enable one State to exercise jurisdiction within the terri- 
tory of another. 

The transitory character of such obligations is illus- 
trated by a long line of international diplomatic practice. 
Japan terminated the rights of foreign powers in Korea by 
mere unilateral declaration to that effect when it acquired 
sovereignty over the latter in 1910.6? Similarly .* rally 
abrogated all capitulatory rights in Eritrea and Tripoli 


30 


ariper tiitervas sume'ditcontrod. of ‘those tterriitoriess in Sthe 


case of the Nationality Decrees in Tunis and Morocco, 22 
France contended before the Permanent Court of International 


Jatest dices st hiaiteya ldhscapituleatony irapghitsennicthosiel countndes Hn 


27 Waits, Servitudes® of Int.e Law (2nd ‘ed.*,) 1958) pp .” 22=23; 
McNair, Law of Treaties (1961) p. 656; Salmond, Jurispru- 
dences 1924) pe * 35 8% 


28 Wedd Teo cert: 








29° pe Oe 371/877. 26451/988/10/126 


30 Hackworth, Digest of Int. Law, Vol. 5, p. 365. 


Slope g.tsd40 (1924) Serica CG, No. 2,/p. 128 etyseg. 
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favour of foreign powers had lapsed upon her assumption of 
protectorate over them. Again, after the British took over 
the temporary administration of Cyprus in 1878, there arose 
the need to introduce on the island sweeping judicial reforms 
which would obviously affect existing capitulatory rights in 
favour of foreign powers. It was thus necessary first to 
seek the opinion of the Law Officers of the Crown with re- 
gard to the propriety of such measures under international 
law. While the Law Officers admitted that it could be con- 
tended that under the existing arrangement "Her Majesty has 
no right to subject to the jurisdiction of the Courts in 
Cyprus the subjects of States having capitulations or 
treaties with the Sultan", they emphasized that "the Capitu- 
lations are not to be regarded so much as actual Treaties 
between nation and nation as licenses granted by the sover- 
eign power of the Porte, and necessarily terminable when 
that Government parted with legislative and judicial autho- 
seme Furthermore, the British Foreign Secretary took 
the firm view that if Cyprus had been completely ceded to 
Britain, “none of the liabilities imposed by the Capitu- 
lations or by any other engagements of the Sultan would have 


been taken over with it by England", 33 


32 F.0. Confidential Papers (4328); No.122; O%¢onnell; The 
Lawect StateuSuccessiont 61956) ;hAppendix No. 138pepacsa2. 





33 8.0.878/3373) 
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The question of the survival of the capitulations 
granted by the Ottoman Empire arose again in 1947 in connec- 
tion with the termination of the British mandate in Palestine. 
Article 8 of the mandate had stipulated that such capitula- 
tions would not be applicable in Palestine during the tenure 
of British administration, but that when the Mandate was 
ended, they would be re-established in their entirety, sub- 


ject only to such modifications as the powers affected might 


agree upon. 34 However, when the British intimated that the 


mandate would end in 1947, the United Nations General 
Assembly, fearful that the Powers which had enjoyed such 
rights prior to the establishment of the Mandate might seek 
to reinstate them in accordance with the relevant provisions 
of Article 8 of the Mandate, called upon all the States con- 
cerned to "renounce any rights pertaining to them to the re- 


establishment of such privileges and immunities in the pro- 


posed Arab and Jewish States and the City of Jerusalem". ?° 


34 L.N., Official Journal (1927) p. 1007. 


35 U.N. Doc. 19/516, November 25, 1947, p. 23. 

It should be noted that the United States consistently 
took the view that changes in sovereignty over portions of 
the former Ottoman Empire could not affect her rights by 
Capitulations. This way, she sought to assimilate capitu- 
lations to "real" rights which impress a permanent char- 
actem upon the territery of the grantor State, See, €.2., 
Foreign Relations of the United States, Vol. 2 (1920) 

Date b¢Gseiect bids) Volt cae ioal) pe Loo: Ibias, Val. 2 
(1922) pp... 268-72; cf. Hackwerth, Digest of Internatienal 
Tavis vol. 2... pp. 524,,526% Vol. 5, Pp. 3653-Moore, Digest 
Of International Law, Vol. 5, p. 352. In the Gase con- 


cerning Rights of Nationals of the United States of America 
in Morocco this American view (continued on p. ) 
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These and other examples are authority in support of the 
contention that capitulations have not been universally 
accepted as constituting an indisputable category of dis- 


positive treaties which devolve automatically upon succes- 


sor States. 


2. Treaties Creating International Servitudes 


The institution of international servitudes probably 
remains the most controversial aspect of the law of nations. 
But the fact that authorities are irreconcilably devided on 
this subject does not imply that the concept is entirely 
foreign to international law; it merely reflects the chronic 
uncertainty and extreme caution which bedevil the practice 
of States. Whether or not it is accepted as valid in prin- 
ciple and invoked in practice by a State would appear to 


depend upon the particular circumstances. Since servitudes 


35 (continued) 
appeared to have been confirmed when the International 
Court stated that a State which emerges from protected 
status remains bound by treaties especially made for it. 


PvGeds Reports .»1952, eprclib atom, 188. 


On the other hand, after Spain ceded the Sulu Islands to 
the U.S. in 1898, Britain and Germany notified her te the 
effect that the protocols granting them rights of commerce 
in the Islands were of a local character, attaching to the 
territory now under the sovereignty of the United States, 
and that those rights must be respected. But the U.S. 
firmly denied that such rights were in any way territori- 
aliy connected with the” Islands. Moore, Digest of Int. 
Haw vote ierps 331) Volos.) p. oa2. 
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emanate from conventional law and are possessed of a perman- 
ent and absolute quality which renders them, at least in 
theory, automatically transmissible to successor States, 

we shall first examine the general position of the concept 

in international law, followed by analysis of relevant 
judicial and arbitral pronouncements involving international 
servitudes. Further, a critical appraisal will be attempted 
of the attitude of the new States with regard to this specific 
class of treaties. 

International servitudes have been defined as "those 
exceptional restrictions made by treaty on the territorial 
Supremacy of a State by which a part or the whole of its 
territory is in a limited way made perpetually to serve a 


36 


certain purpose or interest of another State". Tiel 


further stressed that the subjects of international servi- 
tudes are "States only and éxeludively¥yie since the rest- 
rictions which they impose upon the territorial supremacy 
of the grantor State are intended solely to serve the purpose 
Oreinterest of the grantee State. 

In a useful study, Potter noted that "the most out- 
standing feature of the law of servitudes in international 


relations is the.territorial element..... Indeed if the term 


has any place at all in jural language it is here in regard 





36 Oppenheim, International Law, Vol. 1 (ed. by Lauterpacht, 
SLUG G we L2o) eb ukoaoe 


S1STpidy: p. 538: 
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to ‘territorial obligations'. Ordinarily, a territorial 
obligation is by its nature permanent and therefore a 
servitude".38 This territorial conception of international 
servitude implies that it creates a right in rem for the 


use and benefit of some other State or States, 


and dis- 
tinguishes it from "personal State servitudes" which create 
only "personal" or "relative" rights. 1 While the latter, 
based as they are upon the personal relations of the con- 
tracting parties, may lapse with the disappearance of one 

of the parties, the former, being of an absolute and perman- 
ent character, remains unaffected by changes of sovereignty. 
Hence, any State which succeeds to sovereignty over the area 
affected becomes ipso facto the passive subject of the 


right.¢l 


As Lauterpacht?- 


has pointed out, any interpretation 
of an international obligation as a servitude must be based 


on the clear intention of the parties. This intention may 


be inferred "from the term 'servitude' having been expressly 


38 Potter, "The Doctrine of Servitudes in International Law", 
SPA iia (1915) pp. 1628. 


38 Reid, International Servitudes in Law and Practice (1932) 


Deas 
40 Yadi,,Servitudes.of International. Law, (1958).p.,25. 


41 Ibid., p. 19. 





42 Lauterpacht, Private Law Sources and Analogies of Inter- 


national Law (1927)> pp. i.e2=123. 
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used in a treaty; from other clear provisions of the Creaty, 
for instance, to the effect that the restriction should last 
for all time, or that it should remain unaffected by changes 
of territorial sovereignty; from the character of the inter- 
national agreement in question, i.e., if the number of signa- 
tories is such that the convention assumes the character of 
an act of international legislation creating a rule of uni- 
versal international law; from the fact that a certain rest- 
riction has been repeatedly taken over by successive sover- 
eigns, so that the question as to its real character has 
been answered in the affirmative by actual observance", 

On the other hand, critics+? of international servitudes 
maintain that, since sovereignty is "absolute and indivisible", 
a State cannot derogate from its sovereignty by an inter- 
National contract.’ Thei very right ofventering ‘into* treaty 
relations, they argue, is an attribute of State sovereignty, 
and, even though a State may grant to another the right to 
exercise some authority in relation to its territory, such 
eranteof TiightecannotYbeseonstrued asa? cesailon® ore territory. 
Onethedcontraryied te mus tebesdnterpreteds resttictively}Pior 


in any case involving derogation of a State's national sover- 


43 See, e.g., McNair, "So-called State Servitudes", 6 B.Y.I.L. 


(1925) pp. 111-127; A.B. Keith, The Theory of State Succes— 
sion’ (1907) p. 22; G. Crusen, "Les Servitudes internation- 
ales", 22 Hague Recueil (1928) p. 31; Ernest Nys, Le Droit 
international, Vol. 21, (192) pp; 2713 ApJ. Bagain, 

"Military Servitudes and the New Nations", in O'Brien (ed.) 


The New Nations in International Law and Diplomacy (1965) 
Deatss 
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eignty by international servitude, the presumption must be 
in favour of the servient State. Again, the concept is often 
criticized on the ground that it is an unwarranted importa- 
tion of the Roman civil law notion of praedial rights into 
international law. The former, it is contended, operated 
under the obsolete feudal conditions of earlier times during 
which the territory of the State was regarded as the property 
of the sovereign, and the concepts of praedium dominans and 
praedium serviens formed an accepted principle of legal 
relationships.‘ In view of the inconsistency of inter- 
national servitude with the doctrine of indivisible soverei- 
gnty, it is maintained that a State servitude can only be 
created by a formal international contract, and that any 
claim to a grant of such right must be predicated on the 
express terms of such a contract. Thus, Hall describes 
international servitudes as "the creatures not of law but 
of compact", *> 
In judicial practice, international tribunals appear 
to have studiously avoided making a positive declaration 
regarding the doctrine of international servitude, even 


though the concept may be accepted in principle. In the 


North Atlantic Fisheries case, 1910, 494 in which the United 


a4 On this point, see Lauterpacht, op. cit., note 42 above, 


p: 121 ef. ged: 





45 Hall, A Treatise on International Law (8th ed., 1924) 
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States contended that fishing rights granted it by Britain 
under the Treaty of 1818 amounted to servitude rights in its 
favour, the Tribunal, however, held that no rights exactly 
analogous to the praedial rights of Roman law have been reco- 
gnized in contemporary international law and that the appor- 
tionment of sovereignty was generally inadmissible in the 
practice of States. 

In the Wimbledon case? the Permanent Court was to deal 
partly with the question of international servitudes. By 
virtue of Article 380 of the Treaty of Versailles,*/ the Kiel 
Canal, an internal waterway of Germany, was transformed into 
an international waterway which should afford free access to 
vessels of "all nations at peace with Germany". However, 
during the Russo-Polish war of 1920, Germany barred the SS 
Wimbledon, an English steamer chartered by a French company 
for shipment of munitions for the use of the Polish Govern- 
ment, etrom-passing, throughs»the canal. fealn 19.23 41Great Britain, 
France, Italy and Japan brought jan action shbefore, the (Renman- 
ent Court of International Justice against Germany, asking 


for a declaration that Germany had acted in violation of 
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Article 38048 o¢ the Treaty of Versailles, and claiming com- 


pensation for the damage resulting from her action to the 


owners of the Wimbledon. 


Judge Schucking, the Ad hoc German judge, in his dis- 





senting opinion, admitted that the Treaty of Versailles, 
1919, guaranteeing the right of passage through the Kiel 
Canal constituted an international servitude involving a 
restriction upon the German sovereignty; consequently, the 
treaty must be interpreted restrictly to limit as little as 
possible the sovereignty of the servient State, 9 Nonethe- 
less, in reference to the concept of international servitude, 
the Court held that it was 


not called upon to take a definite attitude with regard 


to the question... whether in the domain of international 
law, there really exist servitudes analogous to the ser- 
vitudes of private law. Whether the German Government 


is bound by virtue of a servitude or by virtue of a con- 
tractual obligation... the fact remains that Germany has 

to submit to an important limitation of the exercise of 

the sovereign rights which no one disputes that she posse- 
sses over the Kiel Canal. This fact constitutes a suffi- 
cient reason for the restrictive interpretation, in case 

of doubt, of the clause which produces such a limitation. 9 


It is to be observed, however, that, although the Kiel 
Canal regime is often cited as an example of international 


servitude, Article 380, creating the regime, was unilaterally 


48 article 380 of the Treaty of Versailles provided that "the 
Kiel Canal and its approaches shall be maintained free and 
open to the vessels of commerce and of war of all nations 
at peace with Germany on terms of entire equality". 


Hee gel ga 0, (1923), 08ertes Ago. ly pund3s 


90 Ibid., pp. 24-25. 
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repudiated by Germany on November 14, 1936.°* From then on, 
regulations were issued prohibiting passage of foreign war- 
ships without authorization. The signatory Powers of the 
Treaty of Versailles appeared to have acquiesced in the 
German action. When in the Kiel Canal Collision case, 
1950,>2 Denmark invoked Article 380 of the Treaty of Versail- 
les in an attempt to exclude the collision case from the 
jurisdiction of German courts, the German Supreme Court of 
the British Zone, while questioning whether the Kiel Canal 
has in fact remained an international waterway, held that, 
even if by virtue of Article 380 of the Treaty of Versailles 
the Kiel Canal must be regarded as an international waterway 
open to the vessels of all nations at peace with Germany, the 
provisions of that treaty did not exempt a vessel which sails 
through the Canal from German law and German jurisdiction. 
The above examples of judicial rulings would appear to 
indicate that, even though the concept of international 
servitude is probably acknowledged in principle, inter- 
national tribunals have consistently refused to endorse it 
judicially, perhaps for fear that such might encourage some 
States to abuse it and to ultimately jeopardize the very 
independence and territorial integrity of other States. The 


controversial nature of this concept was dramatically brought 
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52 y oiiy-Reperts, 1950, pe: 133. 
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out by Portugal in the case of the Right of Passage over 
tndlanslenri tory (Preliminary Objections), 1957.23 Portugal 


stated that her claim before the International Court was not 
based on the theory of international servitudes "because the 
theory lacked coherence, and it was impossible even for 
jurists to agree on the very definition of international 
servitudes, or on what constitutes their characteristic 
features, or on what makes it possible to distinguish them 
from other obligations to which a State may be subject in the 
exercise of its territorial jurisdiction, and because an 
international servitude would imply a dismemberment of terri- 
eortal sovereignty".>4 
This unsettled character of international servitude has 
not prevented it from being employed in modern times in cer- 
tain forms of treaty relations. An example of its use is the 
final settlement of the Tacna-Arica controversy of 1929, 


53 


between Chile and Peru. This settlement provided that cer- 


tain canals passing through Chilean territory "shall enjoy 
the most complete servitude in perpetuity in favour of Peru". 


Uinder@ite*Perntacdutred°thesright®te widen the canals, change 


PorinGrdetheporta, 195/5 py, 125; 


oer 0. Thomas, The Right of Passage over Indian Territory 
(1959) p. 37, cited by*A.J. Esgain, "Military Servitudes 


and the New Nations" in O'Brien (ed.) The New Nations in 


International Law and Diplomacy (1965) pv"43, nn. 8. 


55 53 A.J.1.L. (1929), Supplement, p. 183. 
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their course, and even to appropriate all their waters flow- 
ing through Chilean territory.>° In August, 1960, France 
signed an "Accord of Co-operation on Matters of Defence" 
with the incipient Federation of Madine? Under this Accord, 
the latter ceded to France the strategic base of Cap-Vert 
(Dakar-Thies), the bases of St. Louis and Kati, and also the 
air bases of Bamako, Gao and Tessalit. The Mali Federation 
undertook, under Article 9 of the Accord, to respect the 
"existing servitude in favour of France" for the use of the 
bases in question. Similarly, in the Accord between France 
and the Malagasy Republic in 1960,°° the Malagasy Government 
ceded to France the strategic base of Diego Suarez and com- 
mitted itself to respect "the existing servitudes in favour 
of France for the use of the base and other French military 
installations, and to permit modifications in the servitudes 
should this be required by technical necessity. The Accord 
clearly stipulates that the zones covered by these "defence 
servitudes" include Diego Suarez extending to the District 
of Anivorano-North, and that other "servitudes may be ac- 
quired for defence purposes, if need be". 

Clearly, the problem of international servitudes cannot, 


therefore, "be tréated ‘as-merely-of—hie torical political 





Journal Officiel de la Communaute, August 15, 1960, No. 8, 
AnnexSLILZ) pp.) 74-755 


98 Ibid., pp. 87-88. 
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interest, since they may well become the cause of future 
international legal proceedings. The existing theory which 
holds that treaties creating "servitudes" are dispositive 
treaties and that the rights which they create are "absolute" 
rights attaching permanently to the land and devolving by 
operation of law upon successor States would appear to require 
a careful re-examination in the light of the attitude and 
experiences of the emergent States of Asia and Africa. If 
"servitude", based upon the above proposition, were an accepted 
institution of international law, and applicable to all new 
subjects of that law, it would follow that States which had 
acquired certain rights which would be described as "real" 
under treaties concluded with the colonial Powers would be 
legally entitled to assert the continuity of such rights 
against the newly independent States of Asia and Africa. But 
seeing that international servitudes have not been conclusi- 
vely endorsed by international judicial and arbitral bodies,” 


nor are they firmly supported by the uniform practice of 


73 Cf. The North Atlantic Coast Fisheries case, Award of 


September 7, 1910: Oral Argument Part II, pp. 1439-1442; 
A British Digest of International Law, Vol. 2b, Part III 
(1967) pp. 402-405; The Wimbledon case, P.C.I.J. (1923), 
Sertase AV INo.® Py p.wt25; The Aaland Islands case, LN. 
Official Journal, Special Supplement, Now.2, October, 
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60 


States, it may be wondered whether it is necessary to take 


a rigid and inflexible doctrinal approach to the effect that 
new States remain bound ipso jure by all "real" rights and 
obligations which may have been created by such treaties, 
It goes without saying that the assertion of servitude 
rights against a new State would imply a claim on the part 
of a dominant State to the continued enjoyment of the pre- 
rogatives and preferential status acquired by it prior to 
the independence of the new State concerned. As has already 
been shown, matters affecting the national independence and 
sovereignty of the new Afro-Asian States frequently arouse 
great emotions. The new States' strenuous attempts in recent 
years to evolve 'new legal doctrines', it has been pointed 
out, have been inspired by the single desire to safeguard 


and secure their independence. Thus, time and again, in 


60 In a stimulating and provocative essay, Albert J. Esgain 
has, after a study of most of the treaties said to have 
created military servitudes, come to the conclusion that 
"An examination of conventional arrangements, the mili- 
tary rights and obligations of which are asserted to be 
"real" or absolute because they were alleged to have 
survived changes in the sovereignty of the servient 
State, discloses that in fact none of these arrangements 


gurvived cantrary ta the will of the successor State = oF, 
in other words, devolved. by. eperatien.af.law".. Lee, eit:, 


H, #3 above at pep, 95, 


61 Thus vali says "If a right in foreign territory is the 


result of territorial settlement, it is nothing but just 
and equitable that the State which succeeds to the poli- 
tical boundaries of the grantor State should also be burd- 
ened by the obligations which are equally the effect of a 
territorial arrangement". Servitudes of International Law 
(1958) p. 321, See also Reid, op, cit., pp, 207-210; 
O'Connell, The Law of State Succession (1956) p. 463, 
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debates in the United Nations and other international bodies, 
as well as in political pronouncements at home, the new States 
have invoked the doctrine of national sovereignty and the 
inviolability of the territorial integrity of the State in 
defence of their newly won independence. True enough, the 
constant invocation by a State of the principle of sover- 
eignty is in itself insufficient to ensure the requisite 
security against, say, economic subjugation or possibly mili- 
tary invasion from without. 

Nevertheless, in the realm of theoretical discussion, 
the legal doctrine of sovereignty is seen by the new States 
to be of great defensive value. It should be added that 
their opposition to some of the existing rules of inter- 
national law is intended precisely to make it unnecessary, 
in the event of a dispute with an old State, for such rules 
to be invoked against a new State, since, historically, it 
is not uncommon for a more powerful State to invoke a rule 
of international law alleged to have been violated by another 
Statewas a prelude to, and pethaps a justifieation Eon, an 
act of aggression against the alleged breaker of the rule. 
This would appear to be at the roet of the reluctance of the 
new States to acknowledge the binding authority of some of 
the prevailing rules of international law which may some day 
be invoked against them. With respect to the law of State 
succession, the new States, having recently emerged from 
colonial status, become rather uneasy about legal doctrines 


of servitude said to create rights in favour of foreign States 
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permanently attaching to the land, and hence binding ipso 
jure upon the successor State. To determine and ascertain 
the reaction of the new African and Asian States to the 
theory of international servitudes, we shall examine some 
instances of the actual practice of these States with regard 
to those treaties concluded between the former colonial 
authorities and third States, which conferred rights of a 
territorial character upon such third States within the 


territory of the new States. 


3. Practice of the New States 

There are on the whole few international treaties con- 
sidered as having created servitude rights affecting the 
territory of the new States which have been subjected to the 


testrofttsuccession: 


(a) The Franco-American Agreement Respecting American Mili- 


tary Bases in Morocco 


On December 22, 1950, the United States Ambassador in 
Paris, Mr. Caffery, and the French Foreign Minister, 
Mr. Bidault, concluded an agreement granting the United 
States the right to establish five military bases in Morocco. 
This agreement, being classified, was not published, ©2 al- 


though it was later reported to have been concluded by France 
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pursuant to her obligation to Morocco.°3 It would appear, 
however, that Morocco never agreed to the maintenance of the 
bases. This becomes clear from the subsequent attitude of 
Morocco, 

By the Treaty of Fez of March 30, 1912,64 France ex- 
tended her protectorate to Morocco. Article II of that 
treaty provided: 


His Majesty the Sultan consents that henceforth the 
French Government, after it shall have notified the 
makhzen, may proceed to such military occupation of 
the Moroccan territory as it might deem necessary for 
the maintenance of good order and the security of com- 
merical transactions, and to exercise every police 
supervision on land and within the Moroccan waters. 
Under Article VI, France was vested with full competence for 
the conduct of Moroccan external relations, and the Sultan 
of Morocco pledged himself "not to conclude any act of an 
international nature without the previous approval of the 
French Republic". 
It has been observed that it was probably under the 
authority of the above Articles of the Treaty of Fez that 
the agreement between France and the United States was con- 


65 


cluded in 1950. ht Miseenot eleariswhether or note lithe Mmakhzen'' 


had been notified by the French Government in conformity with 


63 New York LinddiaMaveeeieelo oo, SeattOne lL wp. a4 


GP Mee ork, Tico Meisunnd.. pt 207. 


G2 Esgain, in The New Nations in International Law and Diplo- 


nacy-(ad.-by O'Brien, 1965) p. 73. 
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the provisions of Article II of the Treaty of Fez, but the 
Moroccan Government made no secret of its opposition to the 
establishment of the bases. Thus, when in 1956, Morocco 
achieved full independence, she served notice that she did 
not recognize the Franco-American Agreement of 1950 and that 
this constituted a violation of her sovereignty. °° 

The Joint French-Moroccan Declaration of March 2, 195667 
had terminated the Treaty of Fez. This implied that the 
French military bases in Morocco, the establishment of which 
appeared to have been based upon Article II of that Treaty, 
had also lost the legal basis of their existence. Thus, 
under Article II of the Protocol annexed to the Joint Declara- 
tion, Morocco assured France that "the present status of the 
French Army in Morocco shall remain unchanged during the 
transitional period" pending the conclusion of new agreements 
which would define the interdependence of the two States 
particularly in matters of defence and foreign relations. 
In the Franco-Moroccan Diplomatic Accord of May 20, 1956, 
Morocco affirmed that she would assume "the obligations re- 
sulting from international treaties passed by France in the 
name of Morocco, as well as those resulting from international 


acta relating to Morocco which have not been subject-to ob- 
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servations on its part", ©8 By@asnoter ofr eMay 20.119 50), 


Morocco informed the French Government that it "completely 
reserves its position on whatever relates to the French- 
American Agreement of December 22, 1950".99 The French 
Government in a reply of the same date assured Morocco that 
it had taken cognizance of her reservation and declared that 
"this agreement does not enter into the category of acts and 
treaties alluded to in Article II of the Diplomatic Agree- 
ment between France and Morocco", /9 

Following this, and in an effort to allay Moroccan 
anxiety concerning the continuation of the American bases, 
the United States, in November, 1957, expressed a desire to 
engage in fresh negotiations with the Moroccan Government 
with a view to settling the status of the bases on Moroccan 
Cerritory, “with fall respect for the severeignty of 


7 1 


Morocco", and further acknowledged the continued "recog- 


nition of the United States of Moroccan sovereignty over the 


American bases", /? As the result of subsequent negotiations, 


68 Ibid., pp. 679-81. 
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Text of a joint statement by Mohammed V, King of Morocco, 
and the U.S. Secretary of State, John Foster Dulles, U.S. 


Dept. of State Bulletin, Vol. 3/ (1957) p. 956. 


72 y.s. Dept. of State Bulletin, Vol. 41 (1959) p, 723. 
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the United States agreed in 1959 to withdraw all its forces 


from Morocco by the end of Tega: 


Smo la te Vieni atic Ne Lo Onl 
France agreed to the withdrawal of most of its forces by 
October, 1961,/" It is significant to note that the United 
States Government did not even seek any financial compensa- 
tion from the Moroccan Government, in spite of the fact that 
theobases nad been constructed atva cost of about 410emillion 
dollars./> In view of the fact that Dr. Vali’® cites the 
American bases agreement as an example of an international 
servitude, .with the implication that Morocco should remain 
bound by it after independence, it is important to note that 
neither France, the United States, nor Morocco appeared to 
have taken the view that the Franco-American Agreement of 
1950 had created a "real" right on the Moroccan territory in 


favour of the United States, and that Morocco was bound by 


operation of law to respect such a right. 


Coy)" "The Belgian Free Zone in the Ports of Dar-es-Salaam 


and Kigoma 


At the end of the First World War, the German colony of 


East Africa was transformed by the victorious Powers into a 
Betas) Vol. 45 (1861) 2a azan 


74 New York Times, October 1, 1961, Section L, p. 16. 
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76 Vali, Servitudes of International Law (1958) pp. 246-47. 
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mandated territory which was then divided between Great 
Britain and Belgium as the mandatory Powers. The eastern 
portion of this territory - Tanganyika - came under British 
administration, and the western part of it under Belgium 
control. This section, called Ruanda-Urundi, was then ad- 
ministered as part of the Belgian Congo. During German con- 
trol of this territory, Dar-es-Salaam, on the coast of 
Tanganyika, formed the principal port and capital city. 
To facilitate movement of goods and people between the 
eastern and western parts of the territory, the Germans 
constructed a railway linking Dar-es-Salaam with Kigoma on 
Lake Tanganyika. Both Ruanda-Urundi and the eastern part 
of the Belgian Congo relied upon the port of Dar-es-Salaam 
wemtneie outlet to the sea. But by the division of the former 
German East Africa into two parts, a boundary was set up 
which separated Ruanda-Urundi and the eastern part of 
Belgian Congo from the port facilities at Dar-es-Salaam. 
The Belgian Government was therefore anxious to conclude 
an agreement with the British authorities "with a view to 
Paciiatatine* Belgian traffiepthrotght thes'tterritoriessof 
ae te atrica 

Wecording ly, “on* March? 153919 2d5ea Convention/’/’ was 
signed in London between the United Kingdom and Belgium con- 


cerning port facilities at Kigoma and Dar-es-Salaam. This 
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agreement contained two classes of provisions: the first 
dealing generally with transit across Tanganyika for goods 
and persons coming to and from the neighbouring territories 
of the Congo and Ruanda-Urundi (now Rwanda and Burundi). 
Under the second category, the Government of Belgium se- 
cured a lease in perpetuity at a rent of one Belgian franc 
per annum for sites at Dar-es-Salaam and Kigoma for the 
eonsgtruction*“ef*port™facilitiess 
Article 2 of the Convention reads in part as follows: 
Great Britain undertakes to grant freedom of transit 
across East Africa by the routes which are or will be 
most adapted for transit, either by railway, lake, 
navigable water-course, or canal, to all persons, to 
mails, to all goods, ships, railway carriages and 
trucks, coming from and proceeding to the Belgian 
Congo, and for this purpose, passage through territor- 
ial waters will be permitted... 
Article 5 provides: 
With a view to facilitating the access of the Belgian 
Congo to the sea the British Government will lease sites 
in the ports of Dar-es-Salaam and Kigoma to the Belgian 
Government in perpetuity for an annual rent of one franc. 
It should be noted, however, that under Article 6, these 
sites are to "remain subject to the laws and general re- 
gulations enacted by the competent British authorities and 
the British officials and agents shall have free access to 
them for the maintenance of order and the enforcement of 
such laws and regulations". But the sites are exempted 
from British customs duties. It would appear that by in- 


corporating this provision into the Convention, the British 


sought to avoid.a repetition of the kind of experience they 
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had with the Americans under the Treaty of 1818, which led 
to the North Atlantic Fisheries case in 1910. 

New developments since the end of the Second World 
War made it necessary for Belgium and the United Kingdom 
to conclude a second agreement. This was done in London 
On Anril 6, 1951, 78 and under it, arrangements were made 
for the exchange of the site at Dar-es-Salaam, granted 
under the 1921 agreement, and for the provision of a new 
site on similar terms for the construction of a quay in the 
Belgian zone of the port. 

The question of the continued validity and binding 
force on these agreements in respect of Tanganyika arose 
on the eve of the latter's independence in 1961. On Nov- 
ember 30, 1961, nine days before Tanganyika acquired full 
independence, the then Prime Minister, Mr. Julius Nyerere, 
issued a policy statement’? before the Tanganyika National 
Assembly on "what the attitude of an independent Tanganyika 
would be to certain treaties by which we are at present 
bound". While expressing the Government's anxiety that the 
emergence of Tanganyika as an independent State should in 
general cause as little disruption as possible to the 


relations which previously existed between foreign States 





“3 N.E.S.. Vol. 110; pp. 3-19. 


79 statement by the Prime Minister of Tanganyika on State 
Succession, November 30, 1961, reprinted in 11 I.C.L.Q. 
(1962) pp. 1210-1214. 
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and Tanganyika, the Prime Minister declared that the Govern- 
ment must nevertheless remain vigilant to ensure that "where 
international law does not require it Tanganyika shall not 


in the future be bound by pre-independence commitments which 


are no longer compatible with their new status and interest". 


Curiously enough, exception is made with respect to accept- 
ing certain treaty obligations "where international law 
requires it". Yet succession to treaties creating territor- 
dal or "real" rights has been asserted to be required by 
international law. Since the "real" or territorial char- 
acter of the obligation is alleged to be the legal criterion 


81 the agreements of 1921 and 1951 


of automatic subrogation, 
would logically fall into this category, for the obligations 
they created touched and concerned land. 
With particular reference to the Treaties of March 15, 
1921 and of April 6, 1951, the Tanganyikan Prime Minister 
stated: 
.. the Government of Tanganyika has no objection to 


the continued enjoyment by all persons belonging to 
friendly nations, of the facilities for transit which 


exist between Dar-es-Salaam and the neighbouring States. 


Indeed, we welcome the use of our transit facilities 
»..eWe would not object to the enjoyment by foreign 
States) of *epectal facilities *in ‘aur -territery “Lf-sach 
facilities had been granted in a manner fully compat- 
ible with our sovereign rights and our new status on 


BO Tia da Ge 8.019 1): 


81 see genarvally, Vali, op. eit., n. 75 above; Reid, Inter= 


national Servitudes in Law and Practice (1932); O'Connell, 


State Succession, Vol. 2 (1967) p. 17 et. seq. 
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complete independence. But such was not the case with 
the facilities which were granted to Belgium under the 
1921 and 1951 Agreements. A lease in perpetuity of 
land in the territory of Tanganyika is not something 
which is compatible with the sovereignty of Tangan- 
deans ye 
The Prime Minister was cautious not to question the legal 
validity as such of the agreements as between the United 
Kingdom and Belgium the essence of his contention being 
that these could not operate to bind Tanganyika after a 
change of sovereignty. In this connection,he said. 
We are not saying that what has hitherto been done 
under the 1921 and 1951 Agreements is unlawful. There 
is no reason for us to doubt that those agreements may 
have formed a satisfactory basis for relations between 
the United Kingdom and Belgium, but they cannot serve 
to bind the territory of Tanganyika permanently.... 
Consequently, we do not regard ourselves as bound by 
those two agreements. 83 
As indicated above, there is little doubt that these 
agreements themselves meet the basic specification of dis- 
postive treaties, since they created rights that are terri- 
torially connected with the State concerned. Vali classi- 
fies them as examples of international servitudes. 84 Les 
however, the proposition is accepted that dispositive 
treaties creating "real" rights autonomously devolve, by 


operation of law, upon a successor State, then it becomes 


difficult to reconcile Tanganyika's post-independence legal 


Bemiere cst. Oy. (1962) pr 1212) 


83 Sera'd’.  p.’ 1213. 





84 Vain’ top. elt’, “pp Ped Obalaes, 
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policy with this proposition. Tanganyika's attitude, as 
well as that of the other successor States we have considered, 
reveals that even treaties creating purely localized obli- 
gations may not survive contrary to the will of the succes- 
sor State. To this extent, certain provisions of such 
treaties may still be assimilated to the category of agree- 
ments personal to the contracting parties, and hence dis- 
appearing with the disappearance of one of the parties, 89> 
The better view would, therefore, appear to be that the 
survival or non-survival of a treaty after change of sove- 
reignty depends to a large extent upon: (1) the specific 
Mature of the treaty, i.e., the nature of the rights and 
obligations which it creates and the effect upon the ob- 
jectives of the successor State; (2) the intention of the 
parties. In this connection, it may not be enough merely 

to examine the intention of the original contracting parties; 
an examination of the intention of the successor State would 


seem equally of material relevance. 


(c) The Nile Waters Agreement (1929) 


Another example of an international agreement creating 
a localized obligation is the Nile Waters Agreement of 


May 7, 1929, °° between the United Kingdom Government and 





85 tester, 12 1.C.L.Q. (1963) pp. 495, 496-97; Esgain, loc. 
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the Egyptian Government, with regard to the use of the 
waters of the River Nile for purposes of irrigation. This 
agreement was based on the Report of the Nile Commission 
of 1925, the object of which was the distribution of the 
Nile waters between Egypt and the Sudan to facilitate the 
development of the Sudan. The Report came to be considered 
as an integral part of the Agreement of 1929. The devel- 
opment of the Sudan required an increase in the quantity of 
the Nile water greater than that which had been hitherto 
utilized by it. But the consent of the Egyptian Government 
could only be secured on condition that such an increase 
did not infringe what Egypt regarded as its "natural and 
historical rights in the waters of the Nile and its require- 
ments of agricultural extension". 
The 1929 Agreement further provided that 
Save with the previous agreement of the Egyptian 
Government, no irrigation or power works, or measures 
are to be constructed or taken on the River Nile and 
its branches, or on the lakes from which it flows, so 
far as all these are in the Sudan or in countries under 
British administration, which would, in such a manner 
as to entail any prejudice to the interests of Egypt, 
either reduce the quantity of water arriving in Egypt, 
or modify the date of its arrival, or lower its level, 8/ 
On the other hand, the Agreement conferred upon the 
Egyptian Government the right te construct in the Sudan 


any works on the Nile River or its tributaries, and to take 


any measures with a view to increasing the supply of the 
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water for the benefit of Egypt, subject to a prior agree- 
ment with the local authorities on the measures to be taken 
as a means of safeguarding local interests. The construc- 
tion, maintenance and administration of such works would, 
however, remain under the direct control of the Egyptian 
Government. By accepting these conditions, the British 
Government did so on behalf of Sudan. The right of the 
Egyptian Government to construct, maintain and control "any 
works on the River Nile or its tributaries" amounted to a 
gcanevofelizaal! crighteintisypelatfavourseige, jua. right déto 
e€arnyf@out workstin thesterritory°of another State - the 
Sudan. From the point of view of State succession, this 
right would be held to survive change of sovereignty in 
favour of Egypt. Vali writes that "in view of the terri- 
torial character of the agreement, it ought to be respected 
by any successor stares 28 
However, when Sudan achieved independence in 1956, it 
denied the continued validity of the 1929 Agreement and in- 


oe On November 8, 1959, a new 


sisted on its renegotiation. 
agreement was concluded with Egypt at Cairo, providing for 


additional regulation of the Nile waters on the basis of 


oe Vali, op. cit., p. 164. 


e3 The Nile Waters Question (Ministry of Irrigation, Dept. 
Publication, Sudan, £955) pp. 2=3. 
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90 


existing rights. Despite the "localized" character of 


the right created by the 1929 Agreement, it seems doubtful 
whether the agreement itself was regarded as, or even 
intended to be, permanent in the sense that it would auto- 
matically bind any successor State. For instance, the 1925 
Nile Commission Report, which was annexed to the 1929 Agree- 
ment and regarded as an integral part of it, clearly stipu- 
lated that it was a "practical working arrangement which 
would respect the needs of established irrigation... (without) 
compromising in any way the possibilities of the more distant 
roger ee In the House of Commons debate on May 18, 1956, 
the Joint Under-Secretary for Foreign Affairs stated that 
the British Government regarded the 1929 Agreement and 
other treaties creating a regime over the Nile waters as 
subject to renegotiation and that new agreements would be 
concluded on behalf of Kenya, Tanganyika and Uganda.?? 
The British Government also entered into a Treaty with 
Ethiopia on May 15, 190273 for the delimitation of the 


frontier between the Sudan and Ethiopia. Under this treaty, 


Bthiopia vcommitted itself “not to construct, or allow to be 


20 Agreement for Utilization of the: Nile Waters, Cairo, 


No. 8, 1959, Revue Generalede Droit Int, Public (3e ser., 
1960) p. 878. 
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92 552 H.C. Debates (5th. series) col. 2411. 


93 Hertslet, The Map of Africa by Treaty (3rd ed., L967) eo. ool. 
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constructed, any work across the Blue Nile, Lake Tsana, 
or the Sobat which would arrest the flow of their waters 
in the Nile except in agreement with His Britannic Majesty's 
Government and the Government of the Soudan".24* This 
treaty would appear to have been intended to bind any suc- 
cessor State, for in the preamble the High Contracting 
Parties affirmed that it "shall be binding on themselves, 
their heirs, and successors",2° 

Ethiopia was conquered by Italy in 1936, and in 1938 
the British Government recognized Italian sovereignty over 
it. But when Ethiopia regained her sovereignty, she 
announced that she no longer considered herself bound by 
the Treaty of 1902 by virtue of Britain's recognition of 
Italian sovereignty over Ethiopia in 1938.26 No protest 


appears to have been made by Britain against Ethiopia's 


claim to be freed from the obligations of that treaty. 


(d) The International Regimes of the Congo and Niger Rivers 


The General Act of the Berlin Conference, signed on 


February 26, 1885,2/ aimed at the creation of international 


94 article III of the Treaty of 1902, Ibid., p. 432. 


94 





26 Lester, "State Succession to Treaties in the Common- 


wealth, 1a0tsGsb,0,. (1864) ep. 501, 


97 Hertslet, The Map of Africa by Treaty, Vol. II, (3rd ed., 
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regimes over the Congo and the Niger Rivers for the bene- 
fit of all nations. Article I of the Act proclaimed the 
principle of complete freedom of trade in all the regions 
forming the basin of the Congo and its outlets. Article II 
provided that all flags, without distinction of nationality, 
shall have free access to the whole of the coastline and, 
in particular, the right te carry on the coasting trade, 
even though, under customary international law, such a 
right has always been exclusively reserved to the littoral 
State in commercial treaties.28 Article III provided that 
"wares, of whatever origin, imported into these regions, 
under whatever flag, by sea or river, or overland, shall be 
subject to no other taxes than such as may be levied as 
fair compensation for expenditure in the interest of 
trade". Article IV practically banned all import and 
transit duties on merchandise. 

Similarly, Article XXVI declared that the River Niger 
and all its branches "shall remain entirely free for the 
merchant ships of all nations equally... for the trans- 
portation of goods and passengers". Article XXVII pro- 
hibited the imposition of import duties on merchandise, 
and the adoption of measures amounting to a discriminatory 
treatment of ships or persons of different nationalities 


engaged in trade on the Niger River. All the signatory 


a8 Oppenheim, International Law, Vol. I (1955) p. 493. 
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Powers then clearly affirmed that they recognized all these 
provisions as forming a part of international law. This 
General Act was presumably intended to remain binding upon 
any State exercising sovereignty over the territories 
affected by it.?? 
However, on November 28, 1907, the Congo Free State 
(hitherto the personal possession of the King of the Bel- 


100 and on November 


gians) was ceded by treaty to Belgium, 
14, 1908, ceased to exist, having been officially annexed 
by Belgium. By the Treaty of Saint Germain-en-Laye of 
1919, 19! some of the signatories of the Treaty of Berlin 
(notably Great Britain, Belgium, France, Italy, Japan and 
Portugal) abrogated inter se the General Act of Berlin and 
also the Act of Brussels of 1890192 relative to the African 
slave trade, and substituted a preferential system for the 
system of free trade. Yet in the Oscar Chinn ace 


Judge van Eysinga, was to insist, in his dissenting opinion, 


that the Treaty of St. Germain, 1919, could not have abro- 


ae OeGonnel!l, "State" Succession, =Vol.e2. (1967) ep.7307. 


iNdertalet, The »Map_of Africa by Treaty, Vol, I1L (3rd 
paereloG7) op. 546s 


LOL Nes Gey Vol. 8s pee 2ojaCmdse477308.F.S + Peele 112, 
pe 8Ohe 
1025 F.S.P., Vol. 82, p. 553; Hertslet's Commercial Treaties, 


Volwee29,. pe 1l6é;pHertelet ihe Map ‘ofsAtricavby Treaty, 
Vole LE — 619 67)-—pv 49.0% 


103p.c.1.J. (1934), Series A/B, No. 63, p. 79. 
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gated the Berlin Treaty of 1885. Basing his opinion on 
Article 36 of the Treaty of Berlin, according to which that 
treaty could be abrogated or modified only be the common 
consent of all the signatory Powers, Judge van Eysinga said: 


(The binding force of that article) resides in the fact 
that the States which together had established the 
international statute of Central Africa had made pro- 
vision, as an integral part of their union, for perio- 
dical revision thereof. By doing this, the article, 
however, expressly provides at the same time that the 
Act of Berlin may only be modified with the consent of 
all contracting Parties, and moreover such modification 
would not be appropriate in the case of a convention 
bestowing an international statute upon a vast area, 
The General Act of Berlin does not create a number of 
contractual relations between a number of States, re- 
lations which may be replaced as regards some of these 
States by other contractual relations; it does not 
constitute a jus dispositivum, but it provides the 
Congo Basin with a regime, a statute, a constitution. 
This regime, which forms an indivisible whole, may 

be modified, but for this the agreement of all cont- 
racting Parties is required. An inextricable legal 
tangle would result if, for instance, it were held 
that the regime of neutralization provided for in 
Article 11 of the General Act of Berlin might be in 
force for some contracting Powers while it had ceased 
to operate for certain others, 194 


It would appear that by the use of the expression 
"international statute", the learned judge sought to em- 
phasize the legislative character of that international 
instrument, and, as a corollary, the obligation which the 
regime it created imposed upon the States independently of 
their will. But it is aignificant that, with vegara to: the 
basic question as to whether the Belgian Government, in 


according preferential treatment of a Belgain Company oper- 





Ibid., pp. 133-34. 
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ating on the Congo River, had violated the free trade pro- 
visions of the General Act of Berlin, 1885, as amended in 
1919, the Permanent Court held that inasmuch as the mea- 
sures taken by the Belgian Government were prompted by 
the grave economic crisis prevailing within its territory, 
"the Belgian Government was the sole judge of this critical 
situation and of the remedies it called for..."19> The 
ampontance of this. decision lies partly in the fact that, 
at least by implication, the Court upheld the validity of 
the Stw Germain Treaty, 1919; sabrogating «the Berlin Treaty. 
of 1885. Furthermore, this judicial decision would seem to 
Support ¢thesprinciple sthat (State “measurnesi, prima wiacie ga 
legitimate exercise of governmental powers, may drastically 
affect foreign interests (even under a regime such as was 
envisaged in the Berlin General Act) if such measures are 
warranted by an overriding public purpose. The action of 
the Belgian Government itself during the period of its 
sovereignty over the Congo is indicative of the frequent 
infringements by States of the Berlin Act, the primary 
objective of which was the institution of a supranational 
economic regime of a territorial character over the Congo 
and the Niger Rivers. 

The achievement of independence by the riparian States 


of the Rivers Congo and Niger has naturally raised the 





105 Ibid., p: 79. 


loltv bed *~tevid egirod e82 903 


ni 
-atinsi Yo 45 larsns0 sid 0 ‘anote 


—_ 


bled a7ru0D jusnrants4: atta er 


~w 


Le] 






r : estgs8 asizegis gf2 
ee: ala LYS 
| sl lan se 




















ee 
i =k 


natglefi add yd. ceisd este 
ve 


- - 7 an eee =. 
gq eieizto oimonoos ovesg "ss 


. ; a . 

sau. t3asmateved astgiesd edd 
c 2 7 7 : 

mex 983 30 bee notsasutts 
——-" 





notetosb aid? Yo sonstz0qal 


sid ,motssotiqnt yd aessl 38 
a 


: a 
>[@i ,viserT atemisd .32 oda 
eids ,estomredsz04 2881 26 


tana elqioniig ear 


gsnibtxztevo us yd besns%t 
aii tnemarsvood. astgled a 
so} efit xwsvo vinglerevos 

— 7. 


a o> fhe _ 
io estate yd angesteeeas 
a 
hades 
joe 
cet 


9id3 asw dotd 30. ovt 









zoztzzs3 6 to. omtges okeon 
d ’ hb 
Peet: ragih. ons § 


4 











bys Y dal 










372 


question, in the context of the current debate on State 
succession, as to the present legal status of the General 
Act of Berlin with respect to the Congo and Niger Basins. 
Is the treaty to be regarded as still in force against 
these new States? Are these States to submit to, and in- 
deed encourage, the laissez-faire doctrine of international 
trade with particular regard to the Congo and the Niger 
Rivers? 

It should be noted that prior to the independence of 
the new States, all the Powers exercising sovereign rights 
over the various regions of the areas in question had main- 


tained customs duty schedules,196 


However, the new States, 
preoccupied with their individual economic development pro- 
blems, have adopted inconsistent attitudes towards the 
treaty. No doubt, the Berlin Treaty is a painful reminder 
of the historic injustices done to Africa by the colonial 
Powers. Nevertheless, some of the newly emancipated terri- 
tories of the Congo region, for instance, have avoided a 
policy of abrupt disruption of the economic nexus esta- 
blished over the years by the colonial Powers. As such, 
they have tended to accept in the meantime the existing 


107 


situation. But, when the Cameroon, Central African 


Republic, Chad, Congo Brazzaville and Gabon formed a customs 


106 gp. Verbit, "State Succession in the New Nations", 
Proceedings, A.S.I.L. (1966) p. 123. 


107 o'connell, State Succession, Vol. 2 (1967) p. 309. 
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union in 1962, they announced that their accession to in- 
dependence as new States had in effect abrogated the Conven- 
tion of St. Germain-en-Laye of 1919.498 these five States 
agreed to pursue a common external tariff policy. The 
desire of some of the ex-French African States to become 
associate members of the European Economic Community led 

to an effort on the part of the European partners to re- 
revive the obligatory force of the Berlin General Act 

and the Convention of St. Germain, especially as relates 

to the maintenance of a non-discriminatory tariff system 
within the territories of the African States members.129 
Nevertheless, Article 61 of the Yaounde Convention of 
1963119 made it entirely discretionary for the new States 
concerned to decide whether or not they regarded themselves 
as still bound by those treaties. Burundi, which continued 
to follow a non-discriminatory tariff policy, made it clear 
that she was doing so only for convenience.+1!! on Ju iy 42-3 


1965, Rwanda introduced customs duties, according prefer- 


108 see GATT Doc. L/2061, September 13, 1963. 


109 this requirement is specifically embodied in Article 
133(2) of the Treaty of Rome establishing the E.E.C. 
UI EAs VOL see OO sD ee tee OED A pala lil gn) oS teen Oe 
ment, p. 865. See also the Yaounde Agreement of July 
20, 1963, Journal Officiel de la Communaute, August 
Ge eLoea. pn, 7211. 


110 tpid. 





111 g'connell, loc. cit., p. 310. 
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ential treatment to goods from States of the European 
Economic Community. Congo Kinshasa, which had earlier 
based its commercial policy on a non-discriminatory prin- 
ciple, granted in 1963 a refining monopoly to the Italian 
State Company, Ente Nazionale Idrocarburil2 - a brazen 
violation of the General Act of Berlin itself. 

As regards the international regime of the River Niger, 
a conference was convened at Niamey, the Republic of Niger, 
in February, 1963, by seven of the nine riparian States, +13 
who sought to conclude a new convention to replace the 
Treaty of Berlin of 1885 and the Saint-Germain Convention 
of 1919. The nine riparian States include Guinea, Mali, 
Ivory Coast, Upper Volta, Dahomey, Niger, Nigeria, Chad and 
the Cameroon. Guinea, Mali and Cameroon were unable to 
attend the conference. The draft text of a Convention and 
a statute annexed to the convention were adopted by the 
delegates present. This instrument envisaged the establish- 
ment of a Niger River Commission with some executive func- 
tions relating to the development of practical measures for 
the co-operative exploitation of the economic resources of 
the Niger basin. However, the general sentiment favoured 


the establishment of a Commission charged with purely con- 


-1? The Times, London, September 27, 1963, p. 12; O'Connell, 


LO: GogrenQedotes 


PTS. quae Elias, "The Berlin Treaty and the River Niger Com- 
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sultative, as distinguished from executive, functions.!+4 


With reference to the legal effect of the Convention 
adopted by this group of new States, Article 9 specific- 


ally provided that: 


Subject to the provisions of this Convention and of 
the annexed Statute, the General Act of Berlin of 26 
February 1885, the General Act and Declaration of 
Brussels of 2 July 1890, and the Convention of Saint- 
Germain-en-Laye of 10 September, 1919, shall be con- 
sidered as abrogated in so far as they are binding 
between the States which are parties to the present 
Convention. 
In so far as these new States may have been held to be 
bound, in virtue of State succession, by the General Act 
of Berlin and the Convention of St. Germain-en-Laye, the 
express stipulation of the provisions of Article 9 of the 
Niamey Convention represents unequivocal declaration of 
"their intention to be freed from any obligations that 


nlis Some dele- 


might still be thought to rest upon them... 
gates at the Convention argued that this particular pro- 
vision explicitly abrogating the Berlin and Brussels 
treaties was unnecessary since they had been rendered in- 
Validebye the operation of the doctrine of rehbus sie 
stantibus from the date the riparian States achieved in- 
dependence. But others took the view - and this view 


prevailed - that by making this express declaration they 


should leave no doubt as to where they stood with regard 





114 thid., p. 881. 
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Govthesbindingleffectsofdthose treaties. 

The foregoing discussion of examples of treati 
creating "territorial obligations" and the attitude 
successor States to such treaties discloses the pre 
ance of policy considerations in the inheritance of 
obligations created by the treaties. The pressing 
for rapid economic development may provide one excu 
inetheicaselof thevexeFrench:Africaneceolonies;,hfor 
adoptioneofyalirelativelyse'!conciliatory!cattitude to 
"territorial obligations" imposed by international 
But, as has been shown, such attitudes, or policies 
almost always temporary. Thus, irrespective of the 
ence of juridical theories postulating the permanen 
"localized" obligations and their automatic binding 
upon successor States, international practice refle 
recurrent and determined tendency on the part of su 
States, including the newly independent States of A 
Africa, to assert their freedom, as a corollary of 
sovereignty, to conclude or inherit whatever intern 
treaties and agreements they consider to be in thei 
interests. 


Since, however, treaties fixing boundaries are 
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i Treaties Fixing Boundaries 


Boundary disputes are as old as the co-existence of 
States. Clashes between States frequently arise from the 
nature or location of boundary lines. Apart from purely 
natural processes, it is not uncommon for an expansionist 
State to seek forcibly to adjust or modify to its advantage 
historically delimited frontiers. It is a truism that, 
from the point of view of national security, the possession 
of territory is often identified by a State with the very 
basis of its power. Thus, despite the enormous techno- 
logical advances of today, the size of a given territory 
may have a decisive bearing not only upon the size of a 
State's population, but also the extent of its military 
andre conomici *potenttali ties.” - Its ‘significance in the ‘game 
of international politics has been graphically depicted by 
OuiicyeWright in his Study of War when he writes that: 

Inetche’ trough *tcalictl ations™of world politics,” transfer 

of territory has been the most important evidence of 

change in political power, just as in business changes 
in wealth have been the important evidence of changes 
in economic power. This is because territory with its 
potentialities in relation to population, taxation, 
resources, and strategy usually adds to military power, 
but even more because the value of territory has been 
accepted in the international mores and consequently 
the fact of acquisition gives evidence of power to 


acquire: not only territory® but® anything else..,116 


Seen from another angle, "when nations feel insecure, as 





me? Quincy Wright, A Study of War, Vol. 2 (1942) p. 743 as 


eited by Norman Hill; Claims to Territory in Inter= 
national Law and Relations (1945) pp. 13-14. 
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most of them always do, additional land may seem to bring 
increased security", tl! It is, perhaps, for these reasons 
of security and enhancement of national power that Hitler 
asserted that "State frontiers are established by human 


beings and may be changed by human beings", 118 


Thus the 
Second World War started as a result of the ambition of a 
single State to increase its national power by altering 

the established boundaries of European and other States. 

In the past, Louis XIV and Napoleon had been led by a simi- 
lar desire for national grandeur and prestige to pursue 
expansionist policies. But, as would be expected, a country 
which constantly adjusts its boundaries, or forcibly ex- 
pands beyond its traditional frontiers, is frequently looked 
upon as dangerous, and if unchecked, its propensity to ex- 
pand may pose a serious threat to the security of other 
nations. 

Despite the modern phenomenon of intensified political 
and economic nationalism, States share the common urge for 
the existence of stable and fixed territorial frontiers 
parcticularly7in: time of.peace. The legal sienificancesor 
stability and definitiveness in boundary delimitation has 


been recognized in international arbitral and judicial de- 


cisions relating to boundary disputes. Thus, for instance, 





117 Piet LOC CLtn, Da t4s 








118 Hveler, Mein Kampt, (Trans, by J, Murphy,.1939) p. 532. 
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in the Mosul case, 119 the Permanent Court of International 
Justice, in its Advisory Opinion on the interpretation of 
Article 3 of the Treaty of Lausanne, 1923,129 relating to 
the fixing of the frontier between Turkey and Iraq, stated 
that "any article designed to fix a frontier should, if 
possible, be so interpreted that the result of the appli- 
cation of its provisions in their entirety should be the 


establishment of a precise, complete and definitive fron- 


Lid dl 


tier". The doctrine of stability of territorial fron- 


tiers was again laid down by the International Court of 


Pustscerin* the? case Concerning the Temple of Preah Vihear,122 


between Cambodia and Thailand. The Court declared: 


In general, when two countries establish a frontier 
between them, one of the primary objects is to achieve 
stability and finality. This is impossible if the 
line so established can, at any moment, and on the 
basis of a continuously available process, be called 
in question, and its rectification claimed, whenever 
any inaccuracy by reference to a clause in the present 
treaty is discovered. Such a process could continue 
indefinitely and finality would never be reached so 
long as possible errors still remained to be discovered. 
Such a frontier, so far from being stable, would be 
completely precarious. 


119 3.6.1.3... Series B, Na. 12 (1925) pn. 19. 


$2655 2 Wis Peonw Velee 28. bp. lt BeP:8.,. 1923, Naw deieemd. 
TH25; H.F-S.8., Vol. 117, B. 543; 


1213 .6:1.d., Series B, No- 12. p: 20; 


122 1.6.33 Reports, 1962, p. 14 (Judgment of June 15, 1962). 
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it is this principle, of, stability and finality, as 
propounded by the International Court, which appears to 
underlie the conclusion of boundary treaties. As already 
pointed out, where a treaty establishes a frontier between 
the parties, the frontier agreement becomes executed upon 
ratification, and operates as a kind of international 
conveyance. A new State succeeds not to the treaty, but 


Eoeth@ser rontdeara.of ita territory.124 


This is essentially 
different from treaty provisions that are merely execu- 
tory, in which case they may not bind a successor State 
automatically since the force of such provisions of the 
treaty is not spent. On the other hand, an executed treaty 
"creates an objective juridical situation which continues 
independent of the existence of the treaty", 125 Thus the 
provisions of a boundary treaty which have been executed 
lose their contractual character and may be severed from 
the other provisions of the treaty. 

The rise of the new Afro-Asian States raises the 
legitimate question of succession to boundary treaties. 
Most of the present international boundaries in Asia and 


Africa were. fixed as a result of.bilateral treaties con- 


cluded between rival colonial Powers. Their history may 





ne: Tankeoe dn 203.0. le L195 2)0p, LO2teOeGonnal le ihealay 


of State Succession (1956) p. 49; Lester, "State Succe- 
ssion to Treaties in the Commonwealth", 12 I.C.L.Q. 
(1963) p. 492. 


125 Lester Stbids ,..p.240s. 
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be said to have begun with the scramble of European Powers 
for spheres of influence on those two continents.!2© Some 
of the boundaries demarcating the present African States 
were fixed when little was known of the geography, as well 
as the socio-cultural conditions of the African peoples. 
For instance, in almost every African country today there 
are minority groups having racial, religious or ethnic 
affinity with peoples of neighbouring territories. This 
is so because the division of the continent into spheres 
of power paid little regard to the actual sociological 
structure of the inhabitants. 

In general, the new African States appear reluctant 
to reopen the whole boundary question. Nonetheless, in 
some instances, the departure of a colonial authority has 
led to a demand by some national governments for a re- 
adjustment of boundaries, and sometimes a campaign to 
reunify their artificially separated peoples into a new 
national State. Somalia provides a striking illustration 
of a new State whose accession to independence stimulated 
the pursuit of the ideal of "Greater Somalia" based upon 
a determination to achieve a political re-unification of 
its peoples. The Somali people were sub-divided during 


the /colonial.era iinteaismallspolitical units, owingseallegi- 





i26 See, for example, the compilation of treaties, as title 


deeds, by which Africa was partitioned among the Euro- 


pean Powers in Hertslet, The Map of Africa by Treaty, 3 
Vole. (3rd ed., 1967), 
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ance to disparate colonial Powers with different political 

and legal systems. The problem of re-unification of a 

people living under different political sovereigns in 

widely detached geographic regions is in practical terms 

a distinct mode of acquisition of territory. And since 

cessions of territory are frequently a result either of 

war, or mere threat or use of force by the claimant State, 

military confrontation could not be ruled out as the possible 

outcome of competing territorial claims by the new States. 

Somalia itself reckoned in its calculation with the ele- 

ment of force as an indispensable instrument, failing peace- 

ful means, for the re-unification of its peoples. It is 

this nationalist drive to realize the goal of a united 

Somali Republic that resulted in recent boundary conflicts, 

as will be shown, with its neighbouring States of Ethiopia 

and Kenya.12/ 
Yet the demand of a new State for boundary re-align- 

ments on the departure of a colonial authority may also be 

prompted by other motives, such as a re-assertion of 

PaisgtoricSteteleseto tractsrofrlandtad)odningetheaonesa con- 


solidated and recognized by the retiring administering 





127 For a detailed discussion of the causes of these con- 
Fldectss. see; DiJaL. Brown,» 'The» Ethiopia-Somaliland 
BrontieraDispute’ ie 1.0. Le0e SC1956)3pege45; gRecent 
Developments in the Ethiopia-Somaliland Frontier Dis- 
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Powers, or claims based strictly on prescriptive rights.2+28 
The former is illustrated by the drive of Morocco to extend 
its sovereignty over parts of Algeria (accompanied by mili- 
tary clashes in 1963), Mauritania and Spanish Sahara which 
she claims have always been a part of Morocco. This also 
accounted for the dispute between Niger and Dahomey over 
the Island of Lette. An example of the latter would seem 
to be the basis of India's claim to the Ladakh area of 
north-east Kashmir (regarded by China as part of Sinkiang 
Province) and the north-east sector around Tibet. This 
will be discussed in detail later on. However, there is 
reason to believe that as the various national governments 
of the new States consolidate their positions at home and 
begin to jostle for influence on the international plane, 
boundary questions may well assume greater frequency and 
wider significance in their relationships with neighbour- 
ing States. 

The dispute between Ethiopia and Somalia which arose 
in 1960 involved the question of succession to a boundary 
treaty. Somaliland came under British protectorate in 


1836.12? In 1897 the treaty fixing the boundary between 


14% Rubin, "The Sino-Indian Border Disputes", 9 I.C.L.Q. 


(1960) p. 96; Rao, "The Sino-Indian Boundary Question 
gudmisnternational awit sleCol. 0.) ClO62)0p.. 315. 


129 3 ¥.5.P., Vol. 77 (1886) p. 1263; Hertslet, The Map 


Gf Atri casby nl reatyseVGlyel (1967) pe,408: 
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Ethiopia and Somaliland was concluded between Great Britain 
and Ethiopia.130 Dhis hirontherscut across ttheatraditional 
grazing areas of Somali tribes, the greater part of which 
was excluded from the British sector. It was, therefore, 
necessary to secure an undertaking from Ethiopia that the 
Somalis would be allowed to continue their annual visits 
to these grazing grounds. An exchange of letters to this 
effect was annexed to the Treaty of 1897, but the grazing 
rights guaranteed were not put into effect until 1954 when 
a new agreement was concluded between Great Britain and 
Ethiopia. Articles 1 and 2 of this Agreement reaffirmed 
the 1897 treaty, and Article 3 provided in detail for the 


grazing rights.131 


But the Agreement also acknowledged 
"the full and exclusive sovereignty of Ethiopia" over the 
grazing areas. 

On June 5, Ethiopia announced that as from June 26, 
1960, when British Somaliland would be independent, the 
grazing rights embodied in the 1954 Agreement would be 
regarded as "automatically invalid".13* While this did 


not imply a denunciation of the 1897 boundary treaty, the 


effect of the announcement was to put the prospective Somali 





138) prawuS..P Voll. 89 (1897) p. 31; Hextglet, fhid., Vol. 2, 
He han (Treaty of May 14, 1897). 


131 Wiesel a.) Ne. 1 (1855); Gmnd, 9348, 


42 Brown, "Recent Developments in the Ethiopia-Somaliland 


Frontier Dispute”, 10 1.€.L.Q. (1961) p, 168. 
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Republic on notice that she could not hope to succeed to 
rights attaching to Ethiopian territory. In response, the 
new Somali Government, in its first official statement, 
declared that the Somali Republic would not acknowledge 
the validity of the 1897 treaty, 133 

Earlier, on April 11, 1960, the British Government 
had announced in the House of Commons that following the 
termination of the responsibilities of Her Majesty's 
Government for the government of the Protectorate of 
Somaliland, the provisions of the 1897 Anglo-Ethiopian 
Treaty should be regarded as remaining in force between 
Ethiopia and the successor State. However, Article 3 of 
the 1954 Agreement (which comprised the grazing rights of 
the Somali tribes and formed the principal addition to the 
1897 Treaty) would lapse upon the independence of the 
territory.!34 

Clearly, both the boundary provisions of the 1897 
Treaty and the grazing rights embodied in the 1954 Agree- 
ment are a species of "territorial arrangements" or "rights 
depart 


in rem" since they are positively connected with lan 





Ethiopia's acceptance of the validity of the boundary treaty 





133 Tbid., p. 171. 


134 621 H.c. Deb. (5th ser., 1960) p. 105. 


ere Lester, "State Succession to Treaties in the Commonwealth", 


T2eieo.l.0. (1963) pisaga, 
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(and the British Government's support of its continued 
binding force) may be taken to imply that Ethiopia was 
generally satisfied with the frontier settlement, while 
regarding the grazing provisions of the 1954 Agreement as 
independent of the treaty and therefore subject to renego- 
tiation with the new Somali State. That is to say, the 
frontier delimitation could, in Ethiopia's view, survive 
change of sovereignty, but the 1954 Agreement could not. 

The Somali view, on the other hand, might be inter- 
preted as meaning either that she, as a new State, was 
under no obligation to recognize the frontiers previously 
settled by its predecessor with third States, or that the 
specific provisions of the 1897 Treaty and the 1954 Agree- 
ment remain executory and so must be re-negotiated. But, 
according to the principle res transit cum suo onere, rights 
and duties deriving from treaties relating to boundary 
lines, repairing of main roads, navigation on rivers, etc., 
not only remain valid, but they devolve ipso jure upon the 
successor State, 136 for acute international tension would 
prevail if State policies consistently refused to recognize 
the validity of such treaties. 


As has already been observed, in the matter of State 





36 Oppenheim, International Law, Vol. 1 (1955) p. 159; 
O'Connell, The Law of State Succession (1956) pp. 50- 
51; Vali, op. cit., p. 21; Brown, loc. cit., pp. 172- 
L433 
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succession, not all the rights and obligations of the pre- 
decessor devolve upon the successor, except those which 

may be so envisaged (and boundary treaties appear to be 
injthigeclass).abyythescontractingeparties.iuglnaview of 

the dangerous and widespread instability which frequent 
territorial claims by a State could engender, it is poss- 
ible.to maintain that frontier provisions of a treaty are 
most likely to devolve automatically upon a successor State. 
Applied to the Somali situation, the Somali Republic is 
believed to have succeeded to the boundary between Ethiopia 
and the Protectorate of Somaliland. What it succeeds to is 
not so much the treaty of 1897 as the executed frontier 
provisions of that treaty. 

The Sino-Indian border dispute provides another example 
of a problem involving State succession. India, which re- 
gards herself as the successor of British India, claims 
that the frontiers fixed and consolidated by its predece- 
ssor are its frontiers.13/ Part of, this. in, the north-east 
sector is the so-called "McMahon Line" which was drawn at 


4,138 


the Simla Conference in 191 by the Tibetan and Chinese 


representatives and those of British India, the leader-of 





137 Rubin, "The Sino-Indian Border Disputes", 9 I.C.L.Q. 
(1960) p. 96; K.K.. Rao, "The Sino-Indian Boundary 
Guestioweand int. Lawearel tele OG. 10 sm LO 2) eps Tol 


Pele A. Lamb, "The China-India Border", Chatham House 
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whom was Sir Henry McMahon. This line runs from Bhutan to 
the tripartite junction of the boundaries of India, Burma 
and China. The delimitation of the boundary was presum- 
ably based upon the principle that it should follow the 
watershed of the Himalayan Mountains, with minor deviations; 
but the boundary as such was not finally demarcated, 139 

At this point, it shouldbe noted that the British had 
clearly recognized Tibet as being under the suzerainty of 
China, 4° Thus, China came to regard this territory as 
remaining under its ultimate jurisdiction. 

With regard to the boundary question, however, whereas 
India maintains that the 1914 "McMahon Line" conforms to 
"the traditional and customary basis of the watershed 
boundary", +41 China repudiates the Simla Agreement as void 
ab initio on the ground that Tibet had no authority to 


negotiate such agreement. The Peking Government contends 


that the "McMahon Line" is the product of British imperia- 


139 sir Henry McMahon himself drew a distinction between 

the terms ‘delimitation’ and “demarcation. Thus, he 

said: 
"Delimitation I have taken to comprise the deter- 
mination of a boundary line by treaty or otherwise, 
and its definition in written verbal terms: 'Demar- 
cation’ to comprise the actual laying down of a 
boundary line on the ground and its definition by 
boundary pillars or other similar physical means". 

Aeweited in Rao, loc. cit... p. 376, note 2- 


140 Raa loc ai Cit .5.0) sea 90. 


141 Government of India: Notes, Memoranda and Letters ex- 
changed and Agreements signed between the Governments 
ofeludia and China (White Papert LIT, November, 1959 - 
March, L960) p. 85; Rac, Toc. cit., pp.) 375-76. 
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list policy of aggression against China's Tibet Region. 

The British, the argument runs, having conquered India, 
fanned out into adjacent territories. In this process, 
they encroached upon and invaded areas under the authority 
of Lhasa, and by virtue of this, under the ultimate auth- 
ority of China. The boundary, the Chinese claim, was 
arbitrarily fixed and was neither recognized nor accepted 
by the Chinese Government.242 tt is these claims and 
counterclaims by China and India respectively, involving 
the Simla Treaty of 1914 that led to the massive Chinese 
invasion of the disputed areas on October 20, 1962. The 
Chinese later announced that their action was purely de- 
fensive. The dispute, however, still remains unsettled, so 
long as the two Governments have taken intransigent positions 
on the border question. 

China's claims to territory in repudiation of the boun- 
dary treaties inherited by its neighbouring States are not 
limited to the regions of the Sino-Indian border. The 
Chinese Government has in recent years concluded a number 


of boundary treaties with such neighbouring States as 





ne See the series of White Papers published by the Govern- 


ment. of India on this; Lamb, op. cit... p. 142. 
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Afghanistan, Burma, Nepal and Pakistan. 143 In so doing, 
she hopes to create the impression that failure to settle 
peacefully the frontier dispute with India has been in fact 
due to India's uncompromising attitude. 

In the Sino-Burmese settlement of 1960, it was pro- 
vided that the boundary would be demarcated by a joint 
committee "along the traditional line", except for the 
areas which were to be exchanged. This reference to the 
"traditional line" has been taken to signify an implicit 
acknowledgement by China perhaps of the existing boundary 
lines, which may include even the disputed "McMahon Line", 144 
It may be added that the Peking Government's broad challenge 
of the legal validity of the boundaries fixed by the col- 
onial Powers and succeeded to by its neighbouring States 
is not inconsistent with its revolutionary political philo- 


sophy which sees "imperialism" and all its legacies as 


43 
4 Sino-Burmese Agreement, January 28, 1960 (Keesing's 


Comtemporary Archives, 1959-60, p. 17278D); China-Nepal 
Harder: Agreement, March 21, 1960 (Tbid,, p. L73B0A), 
eatified in April,..1960 .(Ebid., 1773213, .Ghina=Mongolia 
Agreement of December 26, 1962 (Ibid,, 1963-64, p, 19203 
D); Pakistan-Chinese provisional Agreement on delimita- 
tion and demarcation of frontier (sic) between Pakistan 
controlled Kashmir and Sinkiang, December 26, 1962, 

with Indian Protests (Ibid., 1963-64, p. 192084); 

Final Agreement between the two countries, March 2, 1963 
(Ibid., p. 19427); Sino-Afghanistan Agreement of 
November 24, 1963 (Ibid., p. 19761). 








144 vy esing's Contemporary Archives, 1959-60, p. 17278. 
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"the most diabolical enemy of the peoples of the worla"4 
eracenuse be completely liquidated. = Thus, to China, the 
principles™’of international Vaw, not to speak of the law 

of State succession, are totally inapplicable to the settle- 
ment of such vital political issues as those impinging upon 
the all-important matter of a State's sovereignty over 
territory. Interestingly enough, India, itself a leading 
champion of the new States' movement to promote "new norms 
of international law", who by no means condones colonia- 
lism, finds it expedient to rely firmly upon traditional 
rules of international law relating to "acquisition or 
javeritance of territorial rights’ “as a means of sustain- 


img ner claim tothe disputed territory ‘vis-a-vi's China. 146 


147 





The case concerning “the Temple of Preah Vihear 


originated in a dispute between Cambodia and Thailand 
regarding the boundary settlements of 1904-1907 between 
France and Siam (now Thailand). The dispute concerned the 
control of the area of land where the Temple of Preah 
Vihear was located. The boundary running through the area 


separating Cambodia from Thailand was delimited by the Treaty 


145 the World Today, Vol. 17, No. 2 (1961) p. 68 at p. 72. 


146 see the Exchange of Notes and Letters between the two 
Governments, White Papers, Nos. 1-4, published by the 
Indian Ministry of External Affairs, 1959-61. The 
article by K. Krishna Rao, Legal Adviser to the Indian 
Ministry of External Affairs, on the "Sino-Indian Boun- 
dary Question" pretty well spells out the legal rationale 
dewivdials position. 11) 2.6.0.0. (1962) p. 375, 


[77 ,G.d, Reports, 1962, p, 1A, 
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of February 13, 1904, as amended by a second Treaty of 
March, 123, TOOT peas These treaties made no express mention 
of the Temple area, but a Franco-Siamese Mixed Commission 
was set up to demarcate the frontier. It does not appear 
that the Commission was able to fulfil its objective before 
it was finally disbanded. 

The International Court was, therefore, to decide 
what boundary line, if any, had been fixed by the Commis- 
sion, and failing that, to determine where the frontier 
between the two countries should lie. Cambodia based its 
claim on the Franco-Siamese Treaty of 1904, arguing that 
that treaty continued in force as between Cambodia and 
Thailand, for all relevant treaties concluded by France 
had been concluded on behalf of Cambodia inasmuch as the 
latter was a Protectorate of France. Cambodia expressly 
stated that she was not basing her position on grounds of 
State succession, but rather on the fact that the continued 
validity, af applicable treaties could not be affected by 
the termination of French protection. Thailand, on the 
other hand, contended that, even if it were admitted that 
treaties can devolve upon successor States only by virtue 
of devolution agreements, such agreements were in fact res 
inter alios acta and cannot bind third States without their 


consent; in any event, a State cannot succeed to the politi- 
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cal provisions of a treaty, otherwise a bilateral treaty 
would be transformed into a "multilateral pacific settle- 


ment treaty". +*9 


The majority of the Court ruled in support of Can- 
bodia's claim. Taking particular cognizance of the pre- 
amble to the Treaty of 1904 which spoke of the Parties 
being desirous "of ensuring the final regulation of all 
questions relating to the common frontiers of Indo-China 
and Siam! 22° the Court interpreted this as expressing an 
intention to settle once and for all the border question 
which had been responsible for the "uncertainty, trouble 


and frdectionieer 


in the relations between the two countries. 
Boundary settlements require a high degree of certainty 
and stability, for, as was stated by the International 
Court of Justice, "when two countries establish a frontier 
between them, one of the primary objects to to achieve 

: ee eo 2 
Bia biddiiyirandetinali ty, . The common awareness of States 
that without the clear delimitation of frontiers the sover- 


eign authority in a disputed territory becomes difficult to 


ascertain, coupled with their inherent desire for security, 





i“ See Preliminary Objections, I.C.J. Reports, 1961, pp. 
15-28. 
150 cia, Reports, 1962, p. 35. 
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lends considerable importance and practical utility to this 
general principle. 

The Court's decision in the above case amounted to 
saying that both Cambodia and Thailand continued to be 
bound by the Franco-Siamese Treaty of 1904 which delimited 
the boundary between Cambodia and Siam (Thailand). But 
in so deciding, the Court stopped short of declaring whether 
Cambodia was a successor to all relevant treaties concluded 
by France in virtue of the Protectorate, or whether she 
succeeded merely to the boundary treaties as "dispositive" 


treaties creating "rights in rem". To this extent, this 





important question of doctrine was again left judicially 
unsettled. Nonetheless, it is possible to argue that the 
Court's emphasis on the general rule of "stability and fina- 
lity" as the basic objective of boundary treaties was 
equivalent to pronouncing upon the executed character of 

the frontier provisions of duly ratified boundary treaties 
in general, which rendered them binding upon successor 


States. But it seems important to stress also that the 


133 


actual judicial interpretation of the pertinent provisions 


153 Although the fundamental rule of treaty interpretation 
ealls for the maintenance of the integrity of the treaty 
as a means of ascertaining the intentions of the parties 
(Lauterpacht, "Restrictive Interpretation and the 
Principle of Effectiveness in the Interpretation of 
Neeattes',.26 B.¥.1.L,° (1949) p. 76), the separability 
of "self-contained’ provisions of a treaty from other 
provisions of the same treaty would seem admissible in 


judicial practice. See, e.g., Agricultural Labour and 
Production case (1922), P.C.1I.J., Series B, Nos. 2/3, 


pp. 23-25; Statute of the Memel Territory case (1932) 
B.G@,1,0.. Series A/S, Noa. 49, bp. 312, 






_godgerexqzesn: YteHus 30 2 kus ina memsbno ud 
AT ‘gaaest. ed3 ilo ‘qgaizgs 
ion) afi to emotd 


sf bse aotigie 


| 
. 

. 
ak 
+ } 


kitsy Isotscoes1q bas obredtoqnk sicviah ie woo aba: 


4 oe Sas te i b 
> 
| | | 1s Se 

beuntsaon bosllsedT baa setbodmasd dzod gsd3 
¢! 7 bOCL 3: taviT sasmate-oohatt edz ed braved: 

> pun’ Y= 
boeltedT) wat2 bos ekbodus) asewsed erebaved ez 

: to ode beqqote Iawod saz sanebnceb amt 
; 7 


‘ 7 : ‘ . ‘ % - 
pnesxe. eid? ‘mag oi etdagts guiztset. wetvae ? 




















rd 


Fi A 
vetgionizg tox 9093 
+. 
: F Ya es “3 7 
de sid at nmotetoseb e 31009 edt 


SOE. 
goitao2 tis of soaveanue @ a 
BiB 1oatos sit to sugsttiv al soonest tae 


ca as esiiset3 yreabouvod es of yYleten bobesooue 


byt 22 5 : S' tzy300b Io nmoligsup —a = 


fdtaeog ef 3: ,aeeledsenok balrzeems 


‘ p e ad - 
: & a * S fi 


: Fd + 0 > 
=) . am & « 4 Seid a 


ssique vase 


~~ 


{ga19 yusbavod to syitoetdo otesd eda ”" Noel 


- 4 ode ion —_* ovis . nt + if 
Siuaesxe add ncav galionuoretg of inefevtupa 


sbauvod betttase: yiukh ta snotetvesd-seleneeeus 





; saibnkd manta bershnex 
' 
5 wast Tc gat amssé 
e245 | 
5.3 Isq ens 3 “polite tarqvein 
s 
' 
h 






nt sf1 30 sonenas ie! 

eiat sd2 see seas 
9tq7s ai avis 

ni e 7 ai ; 
coq (eser) 


a 





39,5 


of a given boundary treaty may well be the decisive factor 
in determining whether such provisions remain in force and 
unaffected by change of sovereignty, or whether the exist- 
ing state of facts calls for a modification of the previous 


settlement. 


The Moroccan-Algerian armed conflict of October, 1963154 


resulted from disagreement over the frontier between the 
two countries, purported to have been delimited by the 


TSS 156 


Franco-Moroccan Treaties of 1845 and 1912, The 


signing of these treaties followed the French conquest of 
Algeria in Le3sanr> ¢ Article III of the 1845 Treaty defined 
the frontier between Morocco and Algeria from the coast as 
far south as Teniel-el-Sassi, With reference to the Sahara 
desert region, Article IV provided that "there is no 
territorial limit to be established between the two coun- 
tries, since the land cannot be tilled, and can only be 
used as pasture ground for the Arabs of the two empires 


(the French and the Moroccan empires)". Article VI stipu- 


lated that with regard to the southern sector of the 


154 The Times? *banden, Octaber AaiF WL963 Pep Sto eelbi d's 
November 8, 1963, p. 13; West Africa, No. 2422, November 
PEOTQOGS=tp! L295) Ibid. P8No, "24297 Nevemper err, 1963; 
Deel Ze oc. 


155 3 1p.s.P., Vol. 34, p. 1287; Hertslet, The Map of Africa 


by treaty, Vol, 3 (1967) p. 1146. 
156°H.F.8.P., Vol. 101, pp. 428-30. 


157 Hertslet, op. cit., Vol. 2 (1967) p. 643. 
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territory, since it "is uninhabitable", any delimitation of 
it would be superfluous. However, the various cattle- 
herding groups who were to be permitted to use the grazing 
grounds were fully enumerated under Article IV, and these 
included nomadic groups from both the Moroccan and the 
French zones of the area. 

When, however, Morocco came under French control in 
1912, it became necessary to delimit the boundary to the 
south to allay Algerian fears, “In that process, units of 
settlers in the area, who historically had owed spiritual 
allegiance to the King of Morocco, were arbitrarily split 
into two, part of which was then brought under French 
Algerian authority. 

With the attainment of Moroccan independence in 1956, 
there emerged a nationalist sentiment aimed at recovering 
the Moroccan territory alleged to have been cut off by the 
French. The campaign gained momentum as the years went by. 
Thus, when in 1962 Algeria became independent, the 
Moroccan Government advanced its claim to the disputed 
territory, asserting that it legitimately belonged under 


158 The Algerian Government was not 


Moroccan sovereignty. 
prepared, after one of the most bloody revolutions in his- 


tory to acquire self-determination, to cede any part of its 


territory to another claimant State. The fighting that broke 


Le 


158 the Times, London, November 8, 1963, p. 13; New York 
Times, November 8, 1963, Section L, p. 4. 
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out between the two States spread over the south-west 
border and along the boundary northwards, particularly 
along two oasis posts controlling the route to the iron- 
ore town of Tindout:+?” A cease-fire arranged under the 
auspices of the Organization of African Unity came into 
force on October 30, 1963. Under the cease-fire agreement, 
it was decided that a military commission composed of 
Algerian, Moroccan, Mali and Ethiopian Officers would 
delimit a neutral zone along the disputed boundary. Mean- 
while, 0.A.U. Foreign Ministers were empowered to meet 
and appoint a special arbitration commission to study the 
frontier problem and recommend measures for settlement. 
However, before the 0.A.U. efforts came to fruition, Algeria 
and Morocco announced on February 2, 1964, that they had 
reached a mutual agreement on the peaceful settlement of 
their boundary atapupewsen 
The Moroccan-Algerian border conflict provides another 
significant evidence of the possibility of a successor 
State questioning the propriety and validity of a treaty 
creating locally -connected-rights. It further demonstrates 
that at times the successor States concerned prefer either 


a direct re-negotiation of a disputed frontier arrangement, 


or the more flexible diplomatic and mediatory procedures, 





159 The fines’, “London, OC COD ere Jo. .a L063. 2D Direc peeies 


160 The Times, London, February 21, 1964, p. 12; Guardian, 
February2l, 1964, p. 13. 
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as distinguished from reliance upon stringent legal formu- 
lae, for settling inherited boundary problems. 

With the above analysis of doctrine, judicial prece- 
dent and State practice relating to "dispositive" treaties, 
we are presented with an overall picture of extreme conm- 
plexity, ambivalence and even confusion. While some 
jurists maintain that dispositive treaties creating 


"localized" obligations survive changes of sovereignty and 


Uo 


are binding upon successor States, others insist that 


treaties which burden the territory of a State are nothing 
more than normal treaty relations between States which are 
personal in character and are regulated by precisely the 


same rules that are applicable to international treaties 


in panera. + Oe It is further argued that the acceptance 


of an exclusive class of "localized" treaties as devolving 
automatically upon successor States is little supported by 


the practice of States, and would be grossly inconsistent 


pa Vali, servitudes of Taternational Law (1959) p. 27: 


Oppenheim, International baw, Vol, 1,(1955) pp. 1530); 
O'’eonnell, The Law of State succession (1956) py 63; 

de Visscher, Theory and Reality in Public International 
Layw—(rev.-ed., 1968) p, 1793 Kelgsen, Principles of 
international Law (1952) np. 417. 


iB2 Lester, "State Succession to Treaties in the Common- 


wealth, 121.6. .6. "Cl969)" pe 4abs? A. EB sain, 
"Military Servitudes and the New Nations", in O'Brien 
(ed.) The New Nations in International Law _and Diplomacy 
(1965) p. 42; Keith, The Theory of State Succession 
(1907) p. 22; G. Crusen "Les Servitudes inernationales", 


22 Hague Recueil (1928) p. 31. 
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with the basic interests in their relations inter pom o 
In judicial practice, a great deal of caution is 
exercised, so that decisions or arbitral opinions refrain 

from statements confirmatory of orthodox doctrines of 
international servitudes. Rather, a given case tends to 

be treated with a close reference to the specific facts 

of its context. Thus, the international commission of 
jurists appointed by the Council of the League of Nations 
to determine the legal issues involved inthe Aaland Islands 
case, based its position on the concept of "the general 
interest of Europe" in holding that the demilitarization 


regime created by the Treaty of 1856 remained binding upon 


Finland or any other State exercising sovereignty over the 


164 


Islands. Again, the Hague Tribunal in the North Atlantic 
Fisheries case (1910) 1®° denied arbitral validation to the 


doctrine of international servitude advanced by the United 
States. Similarly, in the Wimbledon case, the Permanent 
Court, though providing, by its decision, evidence of 
judicial toleration of the existence of special regimes of 


a conventional origin imposing certain limitations upon 


163 
See Robert Delsen, "Comments on State Succession", 


Proceedings, A.S.I.L. (1966)) po 11d 33 -G. eee Vetpa cr. 
UGtatbe Succession in the New Nations); ibids,@p. 119. 


LiN., Official Journal, Special Suppl... No. 3, 1920, 


165 Supra note 59. 
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to Marek, "territorial changes and internal revolutions in 


6 This 


nojway,affect.the identity. and, continuity. of.States". 
implies that the treaty rights and obligations of a State 
under international law, in the event of territorial changes, 
remain attached to the person of that State, provided its 
international personality remains substantially unimpaired.’ 
ArEiele.o of. thes1959udraftscodenwonethesLaw,ofeTreaties, 
prepared by the International Law Commission of the United 
Nations declared, inter alia, that "the rights and obliga- 
tions provided for in the treaty attach to the parties to 

it as States, irrespective of the particular form or method 
of its conclusion".® In so far as the effect of change of 
sovereignty on international agreements is concerned, the 
Commission maintained that a "diminution in the assets of 

the State, or territorial changes affecting the extent of 
fhomareas,otathe ,statesbye. logssuore transfer of territory. (but 
not affecting its existence or identity as a State)", may 


occur without affecting the international validity of the 


Marek, lLdencity aid Continulty of states Ih Fuplicwinter— 
Hationalelaw. (1968) 0p. 915. 


Ebid.Shpse 243 WaeEeacHall,jAsTreatisesonsginternetional Law 
(8th ed., 1924) p. 114; Hershey, "The Succession of 
States!, 5eAiJenIwLa (1911) pac28igeMcNeir,g DhesLavweof 
Treaties (1961) p. 60135,0.C. Hyde international Law, 

No lemeeG2odurey., 6da,— L947) 9p se loco 





Yearbook of the International Law Commission, Vol. 2 
Clo) tn 643% 
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treaty obligations, "unless the treaty itself specifically 
relates to the particular assets or territory concerned", ? 
However, Article 69 of the final Draft Articles on the Law 
of Treaties adopted by the United Nations Committee of the 
Whole in 1968, having regard to the fact that the draft code 
on Succession of States to Treaties is still to be sub- 
mitted by the State Succession Sub-Committee of the Inter- 
national Law Commission, merely stipulates that "The pro- 
visions of the present Convention shall not prejudge any 
question that may arise in regard to a treaty from a 
succession of States", ?9 
From the foregoing, it is clear that the concept of 
international personality has been regarded as the basic 
criterion for determining the transmissibility or non- 
transmissibility of treaty rights and duties with respect 
to changes in sovereignty over territory, except, perhaps, 
in the rare cases of general "law-making" treaties. But it 
must be borne in mind that at the height of the theoretical 
controversy in the nineteenth century over the problem of 
subrogation to treaty rights and obligations, the commonest 
form of State succession was annexation or cession of terri- 


tory. Thus the rules developed through State practice were 


inevitably influenced by the peculiar nature of the problem 





Ibid. 
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duringgthatsperiod.. It is true that .occasionally.a new 
State came into existence as a result either of the dis- 
memberment of an old State or of secession by peaceful or 
revolutionary means. In either case, the problem was still 
one of State succession. The emergence of Czechoslovakia 
in 1919 as a consequence of the break up of Austria-Hungary, 
and the secession of Belgium from Holland in 1830 and of 
BintandufromsRussia »in. 1919 are cases in point.. In all 
EnieVethennotionsof international personality s~played,a key 
role in the decision whether the new State was to be com- 
pletely subrogated in the treaty rights of its predecessor, 
Oretonstartelife with ‘a clean slate"; But as.regards 
bilateral treaties, while bearing in mind the principle that 
there is no automatic devolution of treaties except with the 
express or tacit consent of the succeeding State, the solu- 
tion found to specific succession problems depended largely 
upon the concrete circumstances. A new State remained free, 
as a sovereign State, to decide whether or not to succeed 
to the treaty obligations of its predecessor. Quite often, 
such a decision was influenced by the desire for an accom- 
modation of interests, based upon the purposes of specific 
treaties and the essential interests of the new State. 

Since the end of the Second World War, the process of 
decolonization has led to the large scale grant of.inde- 
pendence to the former colonial countries in Asia and Africa. 


This has raised the question of re-examination of the typo- 
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logy of State succession based upon a study of the material 
basis of the changes which may have occurred in the legal 
principles relating to State succession. = Some authori- 


12 convinced that the sudden rise of new States as 


ties, 
a result of decolonization represents unquestionably a new 
type of State succession which raises novel doctrinal pro- 
blems, have called for a reformulation of the theory of 

State succession to take account of the sociological needs 

of the contemporary international society. Professor 
O'Connell proposes the elimination of the "artificial dis- 
tinction" between personal treaties and dispositive treaties, 
and that between succession of States and succession of 
Governments in order to permit the development of a logic- 
ally consistent theory of State succession providing for 
automatic (universal) succession to treaties./3 Kenneth 
Keith discerns in the existing pattern of practice by the 


new States with specific reference to bilateral treaties the 


existence of an opinio juris providing evidence of "a general 


11 Thie tas been one Of the aims of tthe International Law 


Commission Sub-Committee on State Succession in its 
effort to develop new rules of State succession. See 
(ftp mrepore in GAGOR, ec ord sseec.  sollppl.) NO. mom Aym20o 7 


Rev. 1); 8 Int. Legal Materials (1969) p. 168. 


2 
: O'Connell, “Independence and Problems of State Success- 


ion", in The New Nations in Int. Law _ and Diplomacy (1965) 


Deeie keith. succesoioumtor bilateral, (reacties... , G1 
Meno P1967) p. 521. 


‘2 G@h@annell, “loc. cit. nm. 12 above, p. 25. 
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rule of law requiring successions. 


Similarly, Professor La Forest!? 


agrees with O'Connell 
that "the traditional dichotomy of change of state and 
change of government may be of limited value under current 
world conditions, and should be discarded",1° He argues 
that in attempting to reformulate the law regarding poli- 
tical change, one should not begin within the confines of 
established legal categories. Assessing the problem from 
the stand point of the policy-makers, he maintains that the 
new approach to the law of State succession, rather than 
look to the past which was characterized by a different 
"power and economic structure of the world community", 
should be oriented towards the future. Thus he believes 
that contemporary social forces not only generate "the common 
desire for productive stability in the affairs of people", 
but also "favour the honouring of existing obligations, 
irrespective of changes of governmental elites and struc- 


17, 


tures or boundaries". These “broad policies", he suggests, 


are designed to secure "the goal of minimum world order" and 
g 


te Kannethels Keith; locke cite), 61sAss Lele (1967) epee! 
Step, soos note GsRand=p esa oF 








He Gerard V. La Forest, "Towards a Reformulation of the Law 


of State Succession", Proceedings, A.S.1.L. (April, 1966) 
jek MOK 


16 tbhid., p. 104. 
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encourage "the freest possible flow of wealth, skills and 
people across state lines", 28 
This theoretical position is not shared in its entirety 
by most writers on international law. Professor verbit, 2? 
for instance, contends that the postulation of a theory of 
general succession is impractical and unrealistic since it 
could not be reasonably expected that treaties of commerce, 
of extradition, and judicial treaties should devolve auto- 
matically upon a new State without its consent. Dr. Karl 


20 


Zemanek, in his Hague lectures on "State Succession after 


Decolonisation", questions the soundness of the "new" theory 
Neemerely*because=1t fs iIn™=the nature of Pproposala de *lege 
ferenda, but also because relevant contemporary international 
Teacereeasecoul da hardiy arrord*precre of “tha “existence "oP a 

norm of customary international law supporting general 
succession. As’ he has stated, "there “is no evidence that 


the maxim pacta tertive nec nocent vec iprosunt has become 


obsolete in international law or is inapplicable in the pre- 


18 


Ibid. 

i " " 
G.oP.. Verbit, 2S tate Suceession inwthe New sNations., .bno- 
ceedings, ,;A.S.L.L. (1966) p. 119. 

20 


Karl Zemanek in 116 Hague Recueil (1965 III) p. 187. 
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mth 
sent context". Hence, even a devolution agreement cannot 


operate to impose obligations on third States, nor confer 
rights upon them. Despite the desirability of continuity 
of treaty obligations, States must still retain the right 
ortoptlon . 

In his earlier work, Professor O'Connell aptly observed 
that "the effect of change of sovereignty on treaties is 
not a manifestation of some general principle or rule of 
State succession, but rather a matter of treaty law and 
interpretation". ~** This would seem to imply that for a 
treaty to survive a change of sovereignty not only must it 
have been so intended by the contracting parties, but its 
objective, upon interpretation, must reasonably conform to 


23 the 


the changed circumstances. As has been shown earlier, 
new States do in general succeed to multilateral treaties of 
a technical, administrative and humanitarian character. 


This would appear to derive from their recognition of the 


element of common interests in these treaties, and also from 


yal 
Coitdy sp. 2. 
Cf. Professor Bartos working paper for the I.L.«C., U.N. 
DOCGwnpA/LGN o4/160, tAnnexeLl;sAppendix sip. glaiyxeEuik yCastren 
of the I.L.C. says, "Where international succession is 
understood to signify some kind of a general transfer of 
rights and duties between international persons regardless 
Of theirawill, a firmestand must be taken against tt". 
Ibid. ,. #p.seecr 

eZ O'Connell. Ihe Law ots ovate puctession (C1956) "p. “15. 

25 
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the compelling necessity of continuity from the point of 
view of the world community at large. 7 Buti evien «s0%.stheir 
practice can hardly be said to be so consistent, since in 
many instances they have been known to reject otherwise 


innocuous treaties, 


as to suggest the existence of a 
general rule of law supporting automatic succession. In so 
far as bilateral treaties are concerned, the new States 
have been far more circumspect in admitting succession 


regardless of whether or not they had concluded inheritance 


agreements with their predecessors. 


2. Historical Precedents and Succession to Bilateral Treaties 
To be able to evaluate the practice of the new Afro- 
Asian States in the light of contemporary developments, it 
seems relevant to examine past cases of emergence of States 
into independence and their attitude towards the treaty 
obligations of their predecessors. 
Onetof the earliest instances of the birth»of a new 
State by secession was the declaration by the United States 
in 1776 of independence from Great Britain. But the United 
States did not consider itself bound by previous British 


treaties affecting its territory, nor did Great Britain 





a Vere a tr LOGs a Coibttl) elie OV ema te proemla 





ee Cf. Morocco's refusal to acknowledge succession to the Con- 


vention on the Privileges and Immunities of the United 
Netlone:, sce 1. beGamvearbook, Volw Ll, 1962,°p., ili. 
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appear to have regarded it as bound by any such treaties, 76 
After seceding in 1903 from Colombia, Panama was requested 
by the United States to extradite a fugitive. Although 
Panama agreed to the American request, she maintained that 
the extradition was purely an act of comity, adding in a 
note to the American Government that "at the present time 
there exists no extradition treaty between the United States 


27 The Panamanian attitude was later confirmed 


and Panama". 
when in aslegal.opinion of March 6, 1908, the State 'Depart- 
ment declared that a consular convention of 1850 with 


Colombia was not binding on Panama. ~® 


Similarly, the British 
Government adopted the view that Panama was a new State and 
was no longer obliged by the extradition and commercial 
treaties which then existed between Great Britain and 


Colombia.2? 


When Finland declared her independence in 1919, 
the view of the British Government was that in the case of 
a new State created out of an old State, there is no succes- 


Sion oy sthesnew State to the treaties of the old one, hence 


Finland was considered as not bound by the then existing 


zi McNaix, llawaof Treaties (1961) p. 601; O'Connell, The 
Daw of State Succession (1956) p. 34. 

oR | F : 
Hackworth, Digest of Int. Law, Vol. 5, p. 363; © Connell, 
Lb id peo. 

22 Hackworth, Ibid. 
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treaties between Great Britain and Ruseae A new extradi- 
tion treaty was concluded between Britain and Finland in 


1924;231 the United States similarly concluded a new 


extradition treaty with Pintande: - 
In 1830, Belgium broke from Holland and formed a new 

State. By the Treaty of November 15, 1831, her independence 

was recognized by France, Great Britain, Prussia, Austria 


and Russia.” 


With regard to the treaty obligations of 
Holland, Belgium was believed to start life unencumbered, 
except in so far as applicable treaties were of a localized 


34 DiUisploimasnocver or sAUPUGIC, 22, 


or dispositive character. 
1831, the British Government informed the Belgian Govern- 
ment that the obligations imposed on Holland by the Treaty 


of Vienna, 1815, regarding the maintenance of fortresses 


on the Franco-Belgian frontier continued in force with res- 


oh be dee Oe CONTEe Le elOC nC tim pew es.0'. 








ins his later work, Protessor, O} Connell, argues (that since 
the secession of Finland from Russia did not involve a 
Complete dicruptwonsotmlegalwcontinuity, the British 
Government was probably misled into adopting the above 
policy by failure to analyse the constitutional position 
of treaties in Finnish law. CSimate Succes sd Ons mmOd 12 
C1967) pke 999% 


SLO Perec tr Mayvoinmi19s pp) 343; cmd. 2417. 
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35 The birth of Czecho- 


pect to the new State of Belgium. 
slovakia as a result of the dismemberment of the Austro- 
Hungarian empire at the end of the First World War auto- 
matically raised the question of its succession to the 
treaty obligations of Austro-Hungary. While Austria and 
Hungary were considered to continue to be bound by the 
treaties of the Austro-Hungarian Monae: naa Czechoslovakia 
did not appear to have been regarded as a partial successor 
of the Austro-Hungarian empire,’ for the latter's treaties 
were not held to have devolved upon the former. When the 
United States negotiated a new extradition treaty with 
Czechoslovakia in 1925, it did so apparently on the assump- 
tion that Czechoslovakia was not obliged by the treaty 


38 


commitments of the Austro-Hungarian empire. Furthermore, 


in the extradition case between Germany and Czechoslovakia,” 


a German court held that the latter was not automatically 


bound by the extradition treaty which existed between Austria 


oe 
OtGonvel ls *The *hawof "State Succession (1956) "po S73 


McNair, op. e1t., p. 604. 


36 ' 
OtGonne ll, State succession. Vol... 200 867 )eip. el io- 


7 
4 McNair, op. cit., sp. 604. 


38 


Foreign Relations of the United States, Vow Logo) 
gee YA 


22 Annual Digest), 1919-1922, Gase No. 182. 
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and Germany. Under the terms of the Peace Treaty of eae), 
by which the Principal Allied and Associated Powers recog- 
nized the sovereign independence of Czechoslovakia, the 
latter committed itself to adhere within twelve months to 

a number of international conventions of an economic char- 
acter, and was given the option of deciding whether or not 


41 


to adhere to two other economic conventions. Commenting 
on the negative attitude adopted by other States towards 
Czechoslovakia's succession to the treaties of Austro- 
Hungary, Professor O'Connell suggests that this was prompted 
by Czechoslovakia's negative attitude. He states: 
Many of the treaties in question were reciprocal in 
character, and when the Czech courts refused to apply 
them, foreign courts retaliated in kind. It is clear 
from the various judgments that, had the Czech courts 
taken a positive attitude, the foreign courts could 
have reciprocated. It was pointed out at the time 
that the Czech policy was not entirely to Czechoslova- 
kia's advantage, and that therefore it was not as 
politically defensible as might at first appear. 42 
The importance of the above statement lies, it would seem, in 
thewf£act that inthe .judicial,»determination;~ef thesapplie- 


ability of treaties assumed to have devolved upon a successor 


Statewpamnationalbpeourtemightutindsi tedifticultientisely to 





+0 Treaty of St. Germain of lO™Septemberc lola, Baleo., 


1919 No. La: Cmd.) 40058. BS. Bb. . Vol eee peo a. 
ee er so Odie ye lemme 


ot MaNair, op. cit., pp. 604-605. 


a2 O'’Gannell, State Succession, Vol. 11 (1967) p. 180. 
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divorce itself from the political sentiments with which the 
legislative and executive organs of the State are associ- 
ated. Although the above cases are necessarily selective, 
they esenvestogiilustrate the general practice of States 


relating to the inheritance of bilateral treaties. 


3. Practice of the New States and Judicial Decisions 

Unlike their practice regarding succession to multi- 
lateral treaties where the general tendency is affirmative, 
the new States' attitude towards bilateral treaties is 
grossly lacking in uniformity, and generally marked by 
excessive caution. The result is the astonishing paucity 
of available material relating to their practice in respect 
tosthis sacategorycof=treaties. This is more so when it is 
realized that the vast majority of the treaties of the pre- 
decessor States which were applied within the territory of 
these new States are of the class of bilateral agreements. A 
number of reasons have been suggested for the present state 
of affairs. Unlike multilateral treaties which are under 
the supervision and protection of a comparatively small 
number of depositaries, bilateral treaties lack the blessing 
of the co-ordinating and centralizing influence of such 
depositaries. > Thus), sone source of ditticulty relating te 


bilateral treaties appears to be the multiplicity of their 





43 Zemanek, "State Succession after Decolonisation", 116 


Hague sRecuetl (1965) py 235. 
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depositaries, compounded by the divergent practices of the 
respective States. This diversity of practice, it has been 
stated, is the result not so much of differences of politi- 
cal or legal philosophy as of a lack of knowledge on the 
part of each State as to what the other is dae ead Lawford 
believes that this uncertain and precarious situation has 
been prompted chiefly by the inaccessibility of the relevant 


treaties to the new epaveaae 


But it is also arguable that, 
in certain cases, the new States’ vacillation may be an act 
of deliberate policy calculated to gain time for some thought- 
ful reflection. It is sometimes contended that such a period 
of reflection is desirable in many instances before a State 
could indicate whether or not it is willing to assume exist- 
ing treaty obligations; for the element of reciprocity, 

which constitutes the effective basis of bilateral treaties, 
requires of necessity a careful evaluation by the States 
concerned of the objectives of the treaties in question. 
Perhaps the,only category. of bilateral. treaties which, 
Stractoynsensu,~ are, not. reciprocal in actual. effect, although 
Certainly, SOs ine form and lesalmeprect, may ope said) to lbe 


treaties. relating to economic,.aid and financial loans from 


international agencies, and probably even from other States. 





oo torah 


4 5 Lawford, "The Practice Concerning Treaty Succession in 


the Commonwealth", 5 Canadian Ybk. of International Law 
(a0 GVO 8 pr.0 3". 
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In this connection, the essential obligations of the reci- 
pient State generally appertain to the mode of use of the 
aid and, in certain cases, to the methods of Seoemerae 
On the other hand, the bulk of bilateral treaties and 
agreements are reciprocal in law as well as in fact. The 
most prominent examples of these are treaties regulating 
trade, visas, air transport, extradition and judicial 
assistance. 

Some of the new States did admit at the time of inde- 
pendence the continued validity by devolution of the treaties 
which had been applied by the colonial authorities to their 
respective tenriterteay’ | Thus Cambodia, Laos and Vietnam 
in joint statements with France in December of 1950 not 
only acknowledged the continued applicability to their 
territories of certain multilateral treaties, but in the 


convention on external commerce, the four States declared 


46 This is true, for instance, of the United Nations Special 


Fund and Technical Assistance Board. See, for example, 
the United Kingdom-United Nations Special Fund Agreement 
of January 7, 1960, with regard to the development of 
projects in Singapore, in which the Fund agreed to pro- 
vide assistance to the Government of the recipient State 
(Singapore) in accordance with the terms and conditions 
of Article 1(1) of the Agreement: (a) the project must 
consist of a plan of operation to be regarded as an 
integral part of the Agreement, drawn up by the Fund and 
Government of the territory concerned; (b) the Agreement 
provides for specific obligations with which the reci- 
pient Government must comply before such a project can 
bess tartedw.,;,(Ueht t.8opeyolans48, p. L177). 


4d For a list of the devolution agreements and the countries, 


gee YVearhook of .Int. Law Gommission, Vol. II (1962) 
pe. 126-1298, 
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that treaties of commerce concluded by France and relating 
to Indo-China remained in force Ae Similarly, the Round 
Table Conference of November 2, 1949, between the Nether- 
lands and Indonesia led to the conclusion of the Transi- 
tional Agreement, “9 Arttele 5,o0fwwhich tprovided»for the 
inheritance by Indonesia of treaty obligations affecting 
its .territory.» However jsin,asenote sdated.October «18, 1963, 
in reply to a request for information from the Embassy of 
the Federal Republic of Germany in Djakarta, the Department 
of Foreign Affairs of the Republic of Indonesia stated: 


..e that article 5 of the... 1949 (Transitional Agree- 
ment) between the Republic of Indonesia and the Kingdom 
of the Netherlands does not cause by itself the auto- 
matic application to the Republic of Indonesia of inter- 
national agreements, which were applicable to the terri- 
tory of the former Netherlands Indies. For the continu- 
ed application of such international agreements a 
further step is required on the part of the Indonesian 
Government, i.e., the sending of a declaration to the 
other contracting party (-ies) or depositary, as the 
case may be, that the Indonesian Government wishes to 

be regarded as a party to the agreement concerned in 

the place of the former Netherlands Indies. 209 


This statement, of course, assumes that the third State would 
be sewilling to .concede ithe subnogation sof the inew yState gin 


the rights and obligations of its predecessor. The exper- 


48 De Muralt, The Problem of State Succession with Regard to 
Treaties (1954) pp. 129-130. 


49 ULN.T.S., Vol. 69, p. 266; ST/LEG/SER.B/14, p. 34; see 


aisoape Muralt, loc. clti, -p. 134; Whiteman, Digest of 
Pneeebaw. Vol. 2, po. po 7e=980. 





50 Materials on State Succession, ST/LEG/SER.B/14, p. 37; 
Quen aL. OG... gauboom, Vol. IT, 1962, p. 110. 
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dence of India with Argentina, however, indicates that this 
may not always be so, for while Argentina denied India's 
succession to the Treaty of Friendship and Navigation con- 
cluded with Great Britain in 1825 on the ground that this 
treaty had not been applied to the British colonies, it 
recognized, in an exchange of notes with Pakistan of Dec- 
ember 23 and 28, 1953, Pakistan's succession to the United 
Kingdom-Argentina Extradition Treaty of 1889,>+ 
Although she had accepted the principle of devolution 
with regard to relevant French-United States treaties in 
its communication of December 4, 1962, to the American 
Embassy, yet Malagasy declared that in order to avoid 
ambiguity, the Malagasy Republic would transmit, as soon as 
it was in a position to reach affirmative decision on each 
of the texts in question, a formal declaration in which it 


would declare itself bound by the treaty.>° 


In November, 
1962, the Charge d'Affaires of the American Embassy at 
Abidjan informed the State Department in Washington that 

the Direetor, of Pelitical.Affairs in the Ministry.oef Foreign 


Affatva: of. then ilvery) Geast offictallvestated thatell France 


and Ivory Coast had agreed that the Ivory Coast would assume 





51 ST/LEG/SER.B/14, pp. 6-73; see also Zemanek, "State Succes- 


sion after Decolonisation", 116 Hague Recueil (1965 III) 
eae Be 


32 Unpublished memorandum of the U.S. to the Secretary-Gene- 


ral of the U.N., December 30, 1963; U.N. Document A/CN.4/ 
J502-p, 31, para: 87, 
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all the rights and obligations of treaties made applicable 
to the Ivory Coast prior ot its independence", and that "It 
was also agreed that the Ivory Coast would formally associ- 
ate or disassociate itself from these commitments as soon 
as possible thereafter" .>> Later, in regard to the question 
of extradition, the same Ministry of Foreign Affiars stated: 
Despite the fact that there is almost undoubtedly a 
Franco-American extradition treaty, which probably 
included the former territories of AOF within its 
terms, the GOIC would not feel bound by that treaty 
and *desires *that such matters ‘be °rais'ed de novo.... 4 
The United States Government appears to have acquiesced in 
the view of the Ivory Coast Government, although there is 
no indication that the United States actually intended to 
invoke any extradition treaty it might have concluded with 
France in its relations with Ivory Coast. 
In 1960, Mali's Foreign Ministry informed the Depart- 
ment of State that while the Mali Government did not make a 
unilateral declaration affirming the continuing validity of 
treaties concluded prior to independence by the French Govern- 
ment in the name of the Government of Soudanese Republic 
Gie MaltSwas® then® called)’, Ye considers as stil? valid 
treaties of whatever kind signed with foreign countries by 


the Government of France concerning the French Soudan and 


the Soudanese Republic, unless the Government of Mali sub- 





53 Whiteman, 2 Digest of Int. Law, p. 983. 


24 Ibid. 
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sequently signed a similar treaty with the foreign country 


in question, in which case the new treaty is considered to 


have invalidated the former one. But after the dissolu- 
tion of the Federation of Mali in August, ey 2" the Rit th 
Congress of the Union Soudanaise - R.D.A. renounced all 


prior agreements with the French Republic. This was accom- 
panied by the renewed declaration of independenece of the 
Soudanese Republic under the new name of the Republic of 
Mali on September 22, 1960. With regard to the above de- 
nunciation of former agreements with France, the Mali 
Ministry of Foreign Affairs drew a distinction between rights 
and obligations assumed towards the former administering 
Power,.France,,.and,rights.and obligations in the interna- 
tional context, and explained that while this denunciation 
encompassed the withdrawal of Mali from the French Community 
and the ending of all rights and obligations towards the 
Community, it did not affect any agreements made by France 
with other foreign countries for the Sudan.-/’ The Republic 
of Mali seems to have maintained this affirmative attitude 


in principle towards many of.the treaties. it inherited from 


Berd apes aU 

=e UEN.= Doc." A/ON*% 47 1490" and Add. "aS" SCORR-4USthe Zeat, Suppl. 
fot’ July, August: and’ sSeptembers 919605" ppe=a20-21¢ 

Si] 


Whgteman,ilec. clt., p. 9384. 
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France,® although it is not clear from available material 
what its subsequent practice has been in respect of the many 
bilateral treaties made applicable by France to the present 
territory of ‘Malt. 

Congo (Brazzaville), in response to a United States 
note of May 12, 1961, requesting its views "on the present 
applicability of international agreements concluded by the 
Government of France on behalf of the Congo territory prior 
to the independence of the Republic of the Congo", acknow- 
ledged itself bound by "the treaties and agreements signed 
prior to its independence by the French republic and extend- 
ed by the latter to its former overseas territories, pro- 
vided such treaties and agreements have not been expressly 
denounced by it or tacitly abrogated by a text replacing 


ean 


A unilateral declaration of this character may 
tempt some jurists to conclude that it constitutes evidence 
of universal or automatic succession to treaties by the new 
State concerned. Quite apart from the fact that such a 
conclusion cannot be substantiated by the present practice 


of the new States, it is probably necessary, in attempting 


to ascertain the reliability of such a declaration as the 


78 Cf. Its communication to the Secretary-General of the 


U.N. in November, 1962, admitting succession to certain 
international conventions concluded on its behalf by 
France prior to independence. I.L.C.' Yearbook, Vol. II, 
Lege. py Lik, 


23 Notemort Apguat: b.. 1061s oU.s. DiloAss wee lols: U.S.7, 5 


Vadis. op. 2068. 
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criterion of subsequent practice of a new State with respect 
to treaty subrogation, to take into account the point in 
time of the declaration and the material historical factors 
which may have influenced the decision of a new State to 
make the declaration. In this connection, it should be 
noted that the United States which, perhaps more than any 
other State, relies upon the instruments of devolution as a 
means of ascertaining the intention of the new State to 
observe its international obligations, has shown a definite 
inclination to list any new State which is a party to a 
devolution agreement as party to all applicable bilateral 
United States treaties in its lists of "Treaties in force". ®©9 
The only exception to this principle is the case of a new 
State, like the Malagasy Republic, which has made explicit 
reservation as the scope of the application of the devolu- 
tion agreements in bringing about automatic devolution of 
relevant treaties. 

In the absence of such devolution treaties, the policy 
of the United States Government was to try to obtain the 
new State's declaration of intention as regards the assump- 
tion of international commitments undertaken on its behalf 


by its predecessor, frequently as a condition of recognition. 





60 


O'Connell, "Independence and Succession to Treaties", 38 
BeYoalehee l1062 entel2Sefvemanek ,AdocidcitSgcner236% 


Zamanek.,.10G.,Cits 
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Such an assurance was sought from Nigeria, °2 Togo,°? the 


Republic of Mali 


64 and Congo (Brazzaville) © before exchang- 


ing diplomatic agents with these States. It is therefore, 


possible to argue that in view of the importance of the 


United States as a political fact in the modern world, very 


few new States would risk its denial of recognition to them 


as 


full members of the international society on a footing of 


legal equality with the United States itself. It is not, 


therefore, unlikely that the desire to secure immediate re- 


cognition from a big power may weigh heavily with an emer- 


gent State in making even a unilateral declaration of its 


intention to honour all the relevant international commit- 


ments of its predecessor. But the fundamental question 


remains whether even those who found it necessary to make 


such declarations during the early days of independence 


Ravesdin thact, Clived wp toisthem. 


62 


63 


64 


65 


66 


66 
Sometimes the request by a third State for a new 


Whiteman, Digest of Int. Law, Vol. 2, pp. 209-210. 
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See note 57 above, exchange of notes between the U.S. and 
Congo (Brazzaville). 


In a paper presented before the American Society of Inter- 
national Law in 1966, Professor G.P. Verbit of Columbia 
University, formerly the legal adviser,:to the Government 
G@fvithe “Republic of Tanzania, “poitited out that of the 
forty-odd nations that were (continued on page 427) 
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State's confirmation of its willingness to observe its pre- 
decessor's international obligations which had been extended 
to its territory prior to independence may stem from the 
third State's knowledge of the existence of a devolution 
agreement between the successor and the predecessor. Thus, 
an exchange of notes to this effect took place between the 
United States and the Government of the Federation of 
Malaya?! after having achieved independence in August, 1957. 
A similar confirmation was sought, though in a less formal 
way, from Cyprus in 1959 by the United States. The parti- 
cular circumstances surrounding this development related to 
a ruling by the Cypriot Comptroller of Customs requiring the 
use of stamps of small denominations on the importation of 
documents such as delivery papers and customs clearance 
papers. The legality of this ruling was questioned by the 
United States Consulate General in Cyprus in view of the 
existence of the United Kingdom-United States Consular 


Convention of rogue? In seeking instruction from the 


66 (continued) 
parties to bilateral agreements with the United Kingdom 
that were applied to Tanzania, only the United States and 
Austria showed any interest in whether Tanzania would 
remain bound by pre-independence treaties (Proceedings, 
Roa (1960) pe eu. 


eZ Aide Memoire of 15 October, 1958 and note of 1/7 November, 


19587"%¢oncerning thesUss.=UGK.. extradition’ treaty ; 
Zemanek, loc. cltw.) pewes7s Oly LEG/SER.B/14, pp. 229-230. 
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State Department in 1959, the Consulate-General noted the 
important bearing which this question had on the pending 
change of sovereignty in Cyprus in 1960,°? ined tearep) si. 
the State Department expressed an important view which may 
be taken as an index of the United States general policy 
towards questions of succession to bilateral treaties by 
the new States. The United States did not believe that the 
impending change of sovereignty would affect the treaty 


obligations of Cyprus vis-a-vis customs stamp fees./9 In 








general, it observed: 


It has been true that in every instance to date when 
new states, formerly bound by United Kingdom treaty 
obligations, have achieved independence, they have 
subsequently indicated their adherence thereto. Never- 
theless, it should be borne in mind that in the ab- 
sence of applicable treaty provisions, there is no 
conclusive ruling covering the continuation of the 
application of international agreemente in the case 

of newly independent states. The character of the 

act by which a dependent or semi-dependent state 
originally becomes bound by a treaty, the circumstances 
under which such area becomes an independent state, and 
the, nature of the treaty ih,question,,are all, factors 
in determining whether the new state is to remain 
bound by treaties formeriy applicable to it,/1 


On the basis of the above reasoning, the United States 
informed the American Consulate-General in Cyprus that the 
provisions of the United Kingdom-United States Consular 


Convention -of June 6, 1951, which are now inveffect stor 








69 Whiteman, Digest of Int. Law, Vol. 2, p. 993. 
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Cyprus, will remain in effect in the future"./’* It is, how- 
ever, not clear what the attitude of Cyprus, since becoming 
independent in 1960, has been to this particular Convention. 
In the United Nations publication, Materials on State 
Succession, /? containing "the texts of any treaties, laws, 
decrees, regulations, decisions of national courts and 

copies of diplomatic correspondence, concerning the process 
of succession as it affects States which have attained their 
independence since the Second World War", no mention is made 
of this particular convention, nor indeed of possibly many 
other bilateral treaties, by Cyprus even though its inheri- 
tance agreement with the United Kingdom is dithered Et®is 
submitted that the conclusion reached by the State Department 
in the above statement is not adequately satisfactory as a 
legal basis for imputing novation because, while recognizing 
the importance and relevance of the nature of a treaty in 
determining whether or not it survives changes of soverei- 
gnty, it proceeds to base its conclusion upon’ the’ presump- 
tion of the potential survival of an agreement of a thorough- 
ly personal character, such’ as the United States-United 


Kingdom Convention of 1951, without regard to any possible 
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difficulties that might arise in practice as a consequence 
Ofuthe fact of. change. ofesovereignty;..Thus;-the,opinion.was 
based upon an improper appreciation of the political signi- 
ficance of the shift of supreme power from the predecessor 
to the successor State. 

In an exchange of notes between the United States and 
Italy on June 30, 1960, the Technical Co-operation Agree- 
ment signed on June 28, 1954,/7° between Italy and the United 
States, and applied to the Trust Territory of Italian 
Somaliland, was amended to provide for the succession of 
Somali Republic to the Italian Government in that programme 


76 Then Ehe United States.inia 


of technical co-operation. 
note of January 28, 1961, inquired of the Somali Government 
whether it wished to succeed to the above agreement. In 
zenly, the,Sonmali~ Republic, in..its.neoteef Bebruary 4,.1961, 
agreed to its subrogation in the rights and obligations of 
the Italian Government with respect to the above Technical 
Co-operation eee ewe This specific example would 


appear to be a somwhat novel development in the technique 


of securing succession to international rights and obliga- 


ET In Os eT Wa Pee BEE 

76 : . 
ST/LEG/SER:.B/14; pps 214-2173; 9Whiteman,*2 DigestyPvVol./2, 
Desgol: gemanek inslig» Hague Rectiell (1965e1Ii)ip. 237; 
Glegnnellwsotate sucsecedon. wood. esol looyjen 74. 
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ST/LEG/SERi BY 14,eper2idgseWhiteman;eDigest ,eVoli.c2, 
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tions. It seems so because the legal substitution of the 
Somali Republic for the Republic of Italy with respect to 
this agreement was secured at the instance of the United 

States, itself a third party in so far as the devolution 

agreement between Italy and the Somali Republic was con- 

cerned. 

Oddly enough, in the exchange of letters of July 1, 
1960, constituting the devolution agreement between Italy 
and the Republic of Somalia,and registered with the United 
Nations Secretariat, together with an appended list of all 
the agreements entered into by the Italian Government and 
extended to the Trust Territory of Somaliland, bilateral 
international agreements, even of a technical character, are 


Ay Ae It would follow that, without the United 


not include 
iBS) ‘ + : 
States pressure, Italy may not have intended this techni- 
cal, or other bilateral, agreement to devolve automatically, 
by the operation of the inheritance agreement, upon the 
Somali Republic. With regard, therefore, to questions 
affecting doctrinal principles of State succession, it does 


not seem possible to rely freely upon the devolution of 


treaty obligations brought about in this manner as conclu- 


78 Yearbook of Int. Law Commissions, Vol. Sie 1962. pp. i27-25. 


iy Zemanek also notes that "the U.S. has accepted, sometimes 


even encouraged, declarations of succession as from the 
date on which the predecessor State ratified a conven- 
tien. 116 Hague Rectiell (1965 117) p. 228. See also 
correspondence cited in O'Connell, State Succession, 
Vote 27. (1967) pe sho. 
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sive evidence of the automatic succession of new States to 
international treaties. 

When Pakistan came into existence in August, 1947, as 
a consequence of the partition of British India into India 
and Pakistan, it committed itself, under the terms of the 
Indian Independence (International Arragements) Order, 
1947, °° to the inheritance of relevant treaties made appli- 
cable to it by Great Britain, the former administering 
au@hoerity efebritish@indlalaitAccordinely, tPakistan, felt 
disposed to claim automatic succession to certain rights 
and duties under international treaties which had been 
extended to British India by the United Kingdom. Its de- 
clarations concerning multilateral treaties were discussed 
in detail in previous chapters. °! 

As regards bilateral treaties, Pakistan, in its note 
of September 17, 1953, to the Argentine Government, re- 
quested that the Treaty for the Mutual Extradition of Fugi- 
tive Criminals, concluded between the United Kingdom and 
the Government of Argentina on May 22, 1889, be regarded as 
remaining in force between the Argentine Republic and 


Pakistan by virtue of succession. °° The Argentine Govern- 


ae GazetterPotPlndial Bxtraordinary, 14th August, 19975 U.N. 
Doc. A/C.6/1613; GAOR, 2 sess., 6th Committec; Annex 6C, 
pp. 308-310. 

81 sup Chs. IV and V 
Supra, S. an . 
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ment, in reply to the Pakistani request, informed the Govern- 
ment of Pakistan that the Argentine Government had "no 
obiectiongto.regardingyiti<theftreaty)sas eoaitanuéd'¢ 22 On 
the other hand, Argentina was, in 1958, unable to admit 
India's claim to succeed to the Argentine-United Kingdom 
Treaty of Amity, Commerce, and Navigation of 1825 on the 
ground that not only could India not claim the right to 
enjoy the benefits of a treaty to which it was never a party 
and which was not even applicable to its territory, but that 
"treaties concluded by a State do not extend ipso jure to 
its solénteatotd 
However, when Pakistan, after its creation in 1947, 
claimed to have inherited the Anglo-Afghanistan Treaty for 
the establishment of neighbourly relations, signed at Kabul 


85 


on November 22, 1921, by reason of its succession to the 


treaty rights of the United Kingdom, Afghanistan rejected 


the claim as "legally unfounded", 86 


As to the grounds of 
its contention, Afghanistan maintained, first, that "Pakis- 
tan is not a successor to British treaty rights because 


Pakistan is a new State", This view was supported princi- 


pally with the legal opinion of the United Nations Secre- 





es Thid,. p. 8, 
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tariat, 3/ which led to the United Nations denial of Pakis- 
tan's right to succession to membership in the world organiza- 
tYon "in "19472" "°Secondly; “justifying its "position “in "doctrinal 
terms, Afghanistan argued that 

No bilateral treaty will be transferable to a third 

Dabevaoy (thesunilLaterdimeactvon aL one party to 4 

treaty without the consent of the other original 

party to the treaty, and there is no provision in 

the 1921 treaty under which Afghanistan has given 

prior acceptance to the transfer of the treaty to 

a third party, in this cage,”°Pakistan’. 

Following the Afgan-Pakistani disagreement, the British 
Secretary of State for Commonwealth Relations stated in the 
House of Commons on June 30, 1949, that in the British 
Government's view, "Pakistan is in international law the 
inheritor of the rights and duties of the old Government of 
India and of His Majesty's Government in the United Kingdom 
in these territories and that the Durand Line is the inter- 


national @rontter! ec 


Again, when pressed for a formal 
statement regarding the successor status of Pakistan, the 
Beitien hr ime Mindster “atfiirmed dn “Maren 22, "[9S6,, “that 
"Her Majesty's Government in the United Kingdom fully 
support the Government of Pakistan in maintaining their 


sovereignty over the areas East of the Durand Line and in 


regarding this Line as the international frontier with 


87 Leegat GQpinion of August 8 1947 in U.N. Fress Release 
PM/473. ‘Ausust 12, 1947, 


88 sT/LEG/SER.B/14, p. 2. 


bo L468. Gk. Debates (Sth: ger.) col. 1491, 


rp c. 
"BIAS i 
P 
rf ‘Oo ‘i. 
. fi 6 OD 

ow wl 

Aa YOY 
= 6 
i re | 
a as 
o } 
vy 

2 
‘ 
“ 
4 — 
_ ,~ We 
Be ri 
rer 
Vit 


ziods3 


at boas 


&) 


ty 


jl 


8 
7 
iD 
Va 
2 
~ 
4 
Ls 
“aT 
oS 2 
ae 


7Tsea 
af 3 


anotieak besta¥e esd? of bal dokdw cB. jake 


is 
Log 
*s a 
ry 
y ra * 
* a7 
a 
; 
pda 
i) 


jidarsdmem 02 foleesoous’ 03 3Hght ill 

















' - 
>| 
.4 > 


- 


o] 
" 


. 
+. 
Ps . 
al 
’ 
= 
’ 
Pr 
a 
“@ 
L 
ry 
| 
o 
5) 
t 
Pa) 


~VAOL nk nott 


= *~ ~ ~~ 
jsd3 bavgts asteatoedgiA ,aenmted 


tw yviser3 


1 

mottos Istsisiitau eft yd ys2sq © 
bs 
3 o3 yItsq 


° 
si%sd3 bos .viesx3 sd: 


sedg7 lotdw tebav yiaeasxs IS@L edd 
? 4 sdt of sonst qeo28 toliq 
7 ,9e8 atds at ,yv3aaq Saids s 
iz 
peib LasietisTenasgiA eft gatwollot : 
2 : ‘] 
[aswoommod 102 92832 to yxaserDee 
; OAgrt 74 ——s, P = getm es te, 4 rs K 
,@h@L .0& snul oo anomm6D 20 Bevo 
1 t gstetasd” ,watyvy e' stosmatsvod 
fF 18 etdgit ec? zosiuserinat 
. . » = . 
i mnzayoO e'ytestsM ath to bas 6irbnt 
t ada bes satcostr1s2 sasdi at 
p , 
- < A] 
aolesa I Ieslane A Iisnotiseno 
.. ; 7) 
ts a 7 osuea eda guibisget Inemb3e78 
' . 
sraM AO mitits ssd6itaiM emiet detsiae : 
bs 20 sd2 aA inemazevyod a'yieetsm 39H" 
nf assekldas® to 3nsant 2 eft F2toqqu 


435 


Afghanistan", 29 It would appear that, in supporting the 


validity and binding force of the 1921 treaty, the British 
Government based its view on the principle that dispositive 
treaties creating localized obligations are ipso jure bind- 
ing upon successor States. But what is significant for the 
purposes of this inquiry is, first, that by challenging 

the validity of the Durand Line created by this treaty, 
Afghanistan was, in effect, challenging the universal 
validity of this theory. Furthermore, Afghanistan was 
questioning the legal effect of a unilateral assignment of 
treaty rights and obligations by the mechanism of inherit- 
ance agreement between the successor and the predecessor 
without the prior consent of one of the original parties. 
Afghanistan, therefore, continued to perceive the problem 
in political terms, and indeed when a "temporary" solution 
was found, it was found by a process of political adjust- 
ments between the disputants. For, through the good offices 
of the Shah of Iran, diplomatic relations between Afghanis- 
tan and Pakistan were resumed on May 28, 1963. With a little 
concession on the part of Pakistan, such as the reopening 
of Afghanistan's trade agencies in Peshawar and Chaman, 
which had been closed on the alleged ground that they were 
used for subversive purposes uae the local population, 


there has been a tacit acceptance by Afghanistan of the 
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status quo. 

In its note of September 4, 1957,22 the United States 
Embassy in Accra proposed that treaties and agreements con- 
cluded between the Government of the United Kingdom and 
the United States and which were extended to Ghana be 
regarded as remaining in force between Ghana and the United 
States. But the United States also noted that "since cer- 
tain treaties or agreements between the United Kingdom and 
the United States of America may be either inapplicable or 
out of date, ...consideration (should) be given at this 
guncture only «toacontinuing in force .the following -treaties 
and agreements". ?° The attached list of treaties related 
to aircraft pilot licenses, air services, consular arrange- 
ments, mutual defence, economic co-operation, extradition, 
tenure and disposition of real and personal property, 
reciprocal protection of trade marks, and regulation of 
commerce.?7 


Pn dtsmcep ly oor. DecemberaZz 1: 1957,?° the Ministry cof 


Defence and External Affairs of Ghana acknowledged the trans- 


Zs Dhemlame sea LONGO esd Ud Va eeLo OS wap al 

92 ULN.T.8), Vol. 442, —p. 175; ST/LEG/SER.B/14, p. 211; 
Pa ASSAM pn e240 Pele aac, e470 G. 

93 
ST/LEG/SER.B/14, ps. 211. 

94 Ibid. 





95 Ibid., p. 212; see also Whiteman, Digest of International 
awe .VOl. 2, pestle tel AsS. 5 49:06. 
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fer of applicable treaty rights and obligations of the 
United Kingdom Government, by virtue of the devolution 


7028 


agreement signed on November 25, 195 between the United 


Kingdom and Ghana "in so far as their nature admits of such 
transfer".?/ 

Nevertheless, a comparison of the above listed treaties 
and agreements (9 in all), which were provided to the 
Ghanaian Government by the United States, with the original 
Anglo-American treaties whose application was extended by 
the British Government to the Gold Coast (now Ghana) shows 
that the United States list is more comprehensive than 


selective.?°® 


Since the United States lists in its Treaties 
in Force relevant treaties of their predecessors against 
those new States which are parties to devolution agreements, 
the nine treaties indicated above were accordingly listed 


99 


against Ghana. With the possible exception of Ghana's 


reservation made in its letter of December 21, 1957 to the 


96 U.N.T.S., Vol. 286, p. 233; Cmnd. 345. 


37 sp /LBG/SER,B/14, p: 212. 

98 ; 
Q@'Gonnell, State Succession, Vol. 2 (1967) p. 368: Bevans, 
"Ghana and United States - United Kingdom Agreements", 
59 AwJeIsL. (1965) p. 93; Lester, "State Succession te 
Treaties in the Commonwealth", 12 I.C.L.Q. (1963) p. 491; 
Kenneth J. Keith, "Succession to Bilateral Treaties by 
Saceding States!!, Bl Acti. (1067) 9. 242, 

99 


Treaties in Force (State Dept. Publication) (1963); see 
Blige treaties in Force (1966) pp.-77, 127. 
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United States, to the effect that "this agreement does not 
preclude the possibility of negotiating about the continuing 
in force of any particular clause or clauses of any existing 
treaties or any reservations that either party might wish 
to raise at some future date", 100 there is no indication 
as to Ghana's subsequent practice with regard to some of 
those treaties. However, Ghana has agreed that the rele- 
vant visa agreements concluded by the United Kingdom with 
the United States remain binding upon it.t91 India has 
also agreed that British extradition treaties which applied 
to its territory before independence be deemed as remaining 
in force. 19 
But since the automatic transfer of some of the trea- 
ties included in the American list may raise serious ques- 
tions of principle, it seems doubtful whether the devolution 
agreement between the Government of the United Kingdom and 
that of Ghana (even if it could give rise to novation in 
certain cases) could operate to effect a mechanical trans- 


mission of such treaty rights and duties to the successor 


State. For instance, the 1948 Economic Co-operation Agreement, 





100 or/LEG/SER-B/14, p. 212. 


104 Woes. BreatiedGin Force (1966) 2.) 127, 


102 I.L.A. Effect of Independence on Treaties (1965) p. 109. 
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Article 5,103 and the 1950 Mutual Defence Agreement, Article 
4,104 


are listed as in force against Ghana. But the 1948 
Agreement provided for the supply of aid by the United 
States to the United Kingdom, as an integral part of the 
plan for European economic recovery after the war. Article 
5 of that Agreement stipulates the conditions for subsequent 
negotiation and arrangements for the transfer to the United 
States from the United Kingdom of materials for stockpiling, 
and for the promotion of the increased production of such 
materials. Article 4 of the 1950 Mutual Defence Agreement 
provides that "The provisions of Article V of the Economic 
Co-operation Agreement... shall be an integral part of this 
Agreement". The remainder of the 1950 Agreement, which was 
not extended to the Gold Coast (Ghana), related to the de- 
fence arrangements of the North Atlantic Treaty Organization. 
That these two Agreements are of an obvious political char- 


q, 105 


acter cannot be doubte It is generally agreed that 


— Economic Co-operation Agreement between the United States 


and the United Kingdom, London, July 6, 1948; made appli- 
Gable" to the Gold Coast (Ghana), July o, 19S8- U.N. 2 .oe, 
idee 22 Do 


104 Mutual Defence Agreement between the United States and 


the United Kingdom, Washington, January 27, 1950; made 
applicable to the Gold Coast, July 19, 1952; U.N.T.S., 
Ycbe ages 1 Cees ale 4 2 bor 


105 Lester, "State Succession to Treaties in the Common- 
Wenlth., 12. 1. Csdofleus(1963) p. 491: O'Gonnell, “State 
Succession and Problems of Treaty Interpretation", 58 
A.J.1I.L. (1964) pp. 56-58; see also the United States 
reply to this article in I.L.A., The Effect of Independ- 
ence on Treaties (1965) pp. 382-86. 
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political treaties do not devolve upon a successor State, 
since they are personal to the contracting parties and are 
apt to lapse with the disappearance of one of the parties. 
The argument, therefore, that these agreements remain bind- 
ing upon Ghana, either by operation of the territorial 
application elause se? or by virtue of the devolution agree- 
ment between the United Kingdom and Ghana, would seem to be 
without foundation both in theory and State practice. 
Indeed, it has been contended that 
The provisions of this (the Economic Co-operation) 
Agreement are so intimately connected with the economy 
of the United Kingdom that it could be argued that the 
territorial application was contingent upon the terri- 
tories concerned remaining part of the United Kingdom, 107 
In judicial practice, courts have followed no consistent 
principle tinngivine cornet giving *effect "to *hilateral 
treaties as regards their binding authority upon successor 
States. Whether or not a given treaty is held to devolve 
will normally s«edepend upon *the intention iof the contracting 
parties and the specific circumstances as yielded by judicial 
eons tuuction Juslt is noticunlikely sehowever, “that political 


or ideological considerations may, under certain conditions, 


exenmtedisproportionate influence tupon "the jadictal deter 





10.6 Lester holds that "territorial application clauses" were 


in fact inserted in treaties only for the convenience of 
metropolitan States and are not indicative of any inten- 
tion regarding the subsequent devolution of treaties. 
Loo -ebts;-noteL0s—abeve. 


oid Glacunedinyeloec,, clte.., 94 A,del.b. (1964) p. 57. 
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mination of the fate of the treaty in relation to the succes- 
sor State. 

In the Customs House (State Succession) Case, 1922, 108 
the Supreme Court of the German Reich was to decide whether 
the arrangement created under the Treaty of Commerce between 
Germany and Austria-Hungary of 1891, renewed in 1905, con- 
tinued in force as between Germany and Czechoslovakia, which 
seceded from Austria-Hungary in 1919. Under the above 
commercial treaty, both Germany and Austria-Hungary agreed 
that their respective customs houses on the frontier should, 
as far as possible, be established in one place to simplify 
proceedings. After the First World War, the regime of the 
common customs houses was maintained in a number of places 
on the German-Czechoslovak frontier. The legality of the 
continued arrangement was, therefore, challenged by a person 
accused and convicted of smuggling. 

The German Supreme Court decided that the conviction 
mastOstand? tLttheld+that ;%al though tonelof®theepartiies ¥re 
the Treaty (Austria-Hungary) had ceased to exist, this did 
not necessarily result in abolishing the legal position 
created by the Treaty. The Court maintained that under the 
existing circumstance, the will ofstheaparticipants pin vthe 
economic regime was decisive. Continuing, the Court pointed 


out that, although Czechoslovakia was not the successor of 
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Austria-Hungary and was not bound by that Treaty, there was 
nothing to prevent her and Germany from maintaining the 
relation either by formal treaty or by tacit declarations 

of will. It is possible to infer that this decision appeared 
to be dominated more by the overriding concern to secure the 
maintenance of the customs regime, vital both to the economy 
of Germany and of Czechoslovakia, than by accepted principles 


of State succession, 


In ‘Kolovrat jet vals-v.s Oregon, 196 Les te the sprimei phemat 


reciprocity was emphasized in upholding the devolution upon 
Yugoslavia of the Treaty of 1881 concluded between the United 
elaece avdothe tPrince of iSerbia. In that case, two resi- 
dents! eofithe hStaterefrOregenpalaS. podiedeintestate ta~l953; 
Their only heirs and next of kin were residents and nationals 
of Yugoslavia. The question to be decided was whether there 
was reciprocity between the United States and Yugoslavia as 
to the right of acquiring property by inheritance. If there 
had been no reciprocity, the property of the deceased would, 


under the relevant State law, have been taken by the State 


G@fpOregon as escheateduproperty. eaalhedexistence sof Areciproe- 


109 UrS. Reports, Vol, "soo, “pp. Es7=[o0v™  secraico fousut 


General of Yugoslavia v. Artukovic (1954) in which the 
United States Court of Appeals held that Yugoslavia was 
the successor of Serbia in its international rights and 
Opligations. Consequently, “the-United States=-serbian 
extradition treaty of 1902 was regarded as valid and as 
subsisting between the United States and the Federal 
People's Republic of Yugoslavia (I.L. Reports, 1954, 
nance). 
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city was to be determined by the reply to the question 
whether the Treaty of 1881 was still in force between the 
United States and Yugoslavia, the successor of Serbia. 

The Supreme Court of the State of Oregon recognized 
that the 1881 Treaty was still in effect. This opinion was 
confirmed by the Supreme Court of the United States. 

In contrast to the above case, the Supreme Administra- 
tive Court of Poland took a negative view of State succession 
in the case of Gil v. Polish Ministry of Industry and Commerce, 
1923,110 The proceedings in this case related to the right 
of the appellant, a Russian national, to carry on trade in 
textile goods in Lwow, situated at the time in that part of 
Poland which had formerly belonged to Austria. The appellant 
had to prove the existence of reciprocity in this regard 
between Poland and Russia. The Treaty of Commerce of 1906 
between Austria-Hungary and the Russian Empire declared that 
reciprocity was assumed to exist in fact. Accordingly, the 
appellant contended that the Treaty of Commerce of 1906 was 
still in effect between the Soviet Union and the Polish 
Republic, as regards such parts as had been under Austrian 
sovereignty. 

The Supreme Administrative Court dismissed the appeal, 
maintaining that international treaties, being based on the 
mutual consent of the contracting parties, are not binding 
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on a State for the sole reason that part of its territory 
formerly belonged to one of the contracting parties. It 
concluded that there was lack of identity of the parties to 
the Treaty; consequently, the Austro-Russian Treaty of 
Commerce of 1906 was binding neither on Poland with regard 
to Russia, nor on Russia with regard to Poland. 

Similarly, in Arab Bank v. Ahmed Daoud Abou Ismail, 
£9.50-t4 the Tribunal of Port Said, Egypt (U.A.R.), dis- 
missed the claim brought by the Bank based upon the Conven- 
tion of January 12, 1929 between Egypt and Palestine con- 
cerning the enforcement of judgment. The plaintiff Bank 
had, on March 19, 1950, obtained from the Tribunal of 
Sichem, Palestine (now Jordan) a judgment against the 
defendant, given in the name of His Majesty the King of 
Jordan. But the Bank moved in the Court of First Instance, 
Port Said, for execution of the judgment, basing itself on 
the above mentioned convention. 

The Egyptian Court, nevertheless, held that the Bank's 
application must fail. The Court: stated that Palestine, in 
the sense contemplated by the Convention of 1929, was no 
longer in existence. Therefore, the party with whom Egypt 
concluded the Convention no longer exercised any authority 
over Sichem and had been replaced by another State. In 


virtue of the rules of public international law, the Court 
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concluded, the said Convention had ceased to exist. 

It seems difficult not to associate the attitude of 
the Egyptian Court to the Bank's application with the 
general political sentiments of the Arabs over the rather 
sensitive issue of Palestine. 

Another case involving succession to a bilateral 


112 Indonesia had applied for the 


treaty was Re Westerling. 
extradition from Singapore, in 1950, of Westerling, a Dutch 
national accused of the commission of crimes in the island 
of Java. In support of its application, Indonesia contended 
that it had succeeded to the rights of the Netherlands 
Government under the Anglo-Netherlands Extradition Treaty 

of 1898 and the related Order-in-Council of the United 
Kingdom of 1899. Westerling moved to the High Court of 
Singapore an order of prohibition to stay the extradition 
proceedings in the Criminal District Court, on the ground 
that there was no extradition treaty in force between the 
United Kingdom and Indonesia, and that, even if there was, 
PueceExtraditdontAct’of 1870 did not apply for Lack Of “an 
executive order reciting the treaty and extending it to 
Singapore. The Attorney General informed the Court, on the 
authority of the Britten Secretary, of State [ory Foreign 


Affairs, that Indonesia had succeeded to the rights and 
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obligations of the Kingdom of the Netherlands under the 
Anglo-Netherlands Treaty of 1898 and that the Treaty now 
applied between the United Kingdom and Indonesia. 

Notwithstanding the conclusive character of the state- 
ment as regards Indonesia's succession to the rights emana- 
ting from the 1898 Treaty, the Court refused to apply the 
Treaty, pointing out that there had been no appropriate Order- 
in=-Council extending the 1898 Treaty specifically to Indone- 
sia. The Court argued that in municipal law, extradition 
was dependent upon the existence of a treaty- affirmed in 
this instance by executive evidence - and an appropriate 
Order-in-Council incorporating the treaty into municipal law. 
The absence of the second condition, in the view of the 
Court, rendered the Treaty inapplicable to Indonesia. 

When Indonesia later applied to the Netherlands for 
the extradition of Westerling, on the understanding that the 
former inter se rendition arrangements would continue, the 
Dutch High Court refused to extradite him because of his 


Dutch nationality.113 


+S Green, "Recent Bracgtiee in Ehe Law of Hxtraditioen!!. 6 


Current Legal Problems (1953) p. 293. This particular 
case was probably responsible for Indonesia's insistence 
at the Asian-African Legal Consultative Committee's 

Third Session at Golombo, Geyion, in 1960, that in 
determining the character of offences for the purposes 

of extradition, Member States should be guided by the 
principle that an alien should never be permitted to 
plead that his offence was of a political character; for, 
in Indonesia's opinion, a political crime can only be 
committed by a national against the State of his nationa- 
lity. A.A.L.€.@G, Report, 1960, p. 194; see also L.G. Green, 
NRelitical Offences, Wa¥ Grimes and Hxtraditioen", 11 


£, 650; 0; (1862) Pp. 329 at Pp. 335. 
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The above examination of the practice of local courts 
discloses that the content of judicial decisions affecting 
succession to bilateral treaties may well be expressive not 
only, in certain cases, of the economic or ideological pre- 
dispositions of the judges, but also, and more importantly, 


of their national policy. 


4. Succession Relating to Economic Concessions 


Although the question of succession to treaties relat- 
ing to economic concessions is predominantly a problem of 
municipal law, certain aspects of it are of direct interest 
to international law, at least in so far as the doctrine of 
State responsibility may be involved. An economic concession 
has been defined as "a contract between a private person and 
a State, usually under the latter's municipal law, by which 
the former undertakes the construction, operation and main- 
tenance of public works, and the latter agrees in return for 
payment of royalties to permit him to run the undertaking 
for a definite length of time to recoup his investment and 


114 


make a profit". The concessionaire, under a contract, 


acquires not only a right in personam against the State, but 


algo .a. right in,rem,.since -the concession is .frequently 


aha ie) 


associated with land in the nature of a lease. A con- 





114 G@'@onnell,’ Intexrvuationdl-Law.--Vol---1--C1965) p. *443°, 


115 9'cGonnell, Law of State Succession (1956) p. 77. 
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cession contract is thus of a mixed legal character, con- 


taining elements of both private and public law, 116 


This 
fact was recognized by the Permanent Court of International 
Justice in the Lighthouse case!l/7 between France and Greece 
when it pointed out that "a contract granting a public 
utility concession does not fall within the category of 
ordinary instruments of private law". To the extent, how- 
ever, that the interest of the private person, whether cor- 
porteal or tncorporeal, tinder such a contract is of "“assegs- 
able monetary yalueys.28 it GCOngwi tucegsanracdulred righ, 
Where the private party to the contract is a national of the 
State with which the contract is signed, the legal relation- 
ship thus created between the State and the private person 
is regulated, not by international law, but exclusively by 
the municipal law of that State. Where, on the other hand, 
Ene. private party to the contract is@anealwven, then the 
legal interests of the parties, though a matter largely with- 
in the abmit of the domestic-law of the contracting State on 
whose territory the concessionaire is to operate, becomes at 


least marginally regulated by international ips 


wast Fatouros, Government Guarantees to Foreign Investors 
19:62): hp ehb9 Gs 


PL Beat (1034) ie oe rem Ad D MEN GEO OD mee OF 


118 O'Connell, “The ‘Law of "State Succession’ (1956) p.:81. 


119 Only to the extent that international law may be held to 
impose an obligation upon the State to respect the inter- 
Speen CciULredmmigitmro thes allen sor win the, event of 
expropriation for public purposes, to make some measure 
of compensation. 
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But in so far as the impact of change of sovereignty 
may affect such concessionary contracts, the question arises 
as to whether, and to what extent, a new State succeeds to 
the predecessor's contracts by operation of law. Robert 


120 


Delson, speaking before the American Society of Inter- 


national Law in 1966, outlined four possible attitudes to 
this question. First, it may be argued that the new State 
Het only succeeds ipse jure to the centraect, but is‘ bound 
even to a greater extent than its predecessor, in that it 
may not properly exercise the right of expropriation even 
though its predecessor could; second, that the successor 
State is bound to the same extent as its predecessor, either 
imethesesense thatoit ie ecubresatedsipsoe, jure to the contract, 
Ob f 2b ts net subrogated, that at least it is | ebliged to 
make indemnity to the same extent as its predecessor; third, 
that the, successor does not succeed ipso jure to the rights 
and obligations flowing from the contract of its predecessor, 
but retains the option to succeed to such rights and duties, 
and that if it is under any obligation to indemnity, jin the 
event of non-succession, the measure of compensation is far 
less than that of its predecessor. The fourth approach to 
the problem would be to take into account the circumstances 


under which the many independent States were emerging. 





a20 "Comments on State Succession", Proceedings, A.S.I1.L. 


(1966) p. lll. 
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According to Delson, this particular approach would lead to 
a presumption of non-subrogation "based on such factors as 
the imposition on a dependent territory of a contract con- 
trary to its basic interests",1l21 

That this is reflective of the limited and tenuous 
dimension of consensus even among contemporary jurists as 
to what the law of State succession ought precisely to be 
with regard to concessionary contracts can be seen from the 
discussions and resolutions of the International Law Commi- 


ssion Sub-Committee on State Succession, /22 


as well as of the 
International Law Association State Succession Committee.!23 
But what is the position of international law concerning 
succession to economic concessions? 

To the extent that the legal interest of the private 


party is involved, Professor O'Connell, in his earlier works 


declared that although "change of sovereignty has no effect 


eat Tbid, 

ee See, e.g., report by Manfred Lachs, Chairman, Sub-Commi- 
tivee. on, Sita be. WGnecession, slLN. aoc. A/G ALGO. Aisne: 7. 
1963; Memarandum by A. R. fababl, Ebid.; Annex il.) 5. 83 
at p. 19; Gastren, Ehid., Annex IP, Appendix, pees 
Bartos, "Working Paper", Ibid., Annex II, Appendix, 
p. 15; see also Report of the International Law Commis- 
sion" of May 27 - August 2, 1968, GAOR, 23rd sess., 
gunpi.,-No.. 9 (AZ#209/Rey. 1). po. ael=3ai. 

123 


T,tL.A. Report, 1966, pp. 557=572; Interim Report of the 
Committee on State Succession, I.L.A. Conference, Buenos 


Aires, 1968; see also Tabata, "Report of the Committee 
on State Succession" (Japan Branch of International Law), 


Japanese Annual of Int. Law, No. 9 (1965) pp. 167-174. 
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ong thisilinterestan.chtheasuccessor State isdnot”arpanty ito 


the contract, unless by novation on his own part, and hence 


its future obligation is only to satisfy the equities", 124 


Elsewhere, he recorded the firm view that 


..-the existence in international law of the notion of 
absolute inheritance has not been acknowledged in modern 
scientific research. On the other hand, to argue that 
rights and duties do not pass ipso jure from the prede- 
cessor to the successor State is not to deny that the 
latter may incur some obligation in international law 
towards the former's creditors and co-contractors,125 


However, in a later article, O'Connell appears inclined to 

the view that automatic succession to concessionary contracts 

must now be accepted as the norm, 126 
Oppenheim states that "concessionary contracts require 

a special consideration", particularly .if they are ofa 

local character. Where, before the disappearance of the old 

State which granted the concessions, every act necessary for 

vesting them in the holder had been performed, they are likely 


' 


to survive. But he stresses that “every case must be studied 


g@u@its merits; and it is difficult-to lay down a. general 


124 @’Gonnell. iInternatioual. Law evo Oo pera. 


TR O)}Gonnelkl, The Law of State Suceessione(1956 sian ations. 


126 "Independence and Problems of State Succession", in 


O'Brien (ed.), The New Nations in International Law and 
Diplomacy (1965) pp. 29-30, 
127 
Oppenheim, International Law, Vol. 1 (8th ed., 1955) 
phelGs. 


Ear 


+ gq 


“a 


(ager) 


tom eft s2 

Gg OWoO BL 
‘ : 

7) BS | YY a6 


io : f 
iwog sé T 
Bf a] 
p = 
i. 
Ad 
4% 
ima 
sy ‘ 
mwob [ 
sor » 
Otu L 


.fLov 
Aoraeaeasoouv 


“gotaasoou® 91842 20 aweldoxd bas sonabasqebar" 
lemhizancange | ab 






















tosesooment .., deeteiat aids ac e 
7 


nokiavon ud assinu pen a ‘ 


art 


,otsdwaeld 


ot ylmo 2k aottagiido azusu2 


bebtonae:t off 








2d al $og sielxs aid. ss : 
_ +4 - a 4 . 
son aed sonatiztedat stuloads ; 
‘3 m0 ,doteseans otitiaeloe 
g jon ob eeliub bas setdgtt 
3 Tosescsoue ett of *toaaean : 
jo smoe twont yam tasiel 
} e'xemtot edt ebrawos 
9'O ,slotizta xsetal s at .zavewol 
2D otjsamoiua jadi wetv sedi 
: : - 7 
} 26 bS3083998 sd won Jaum 
ynoo" 3sd3 estsie mtesdasqqdo 
joitzisq ,.” a0 sbhtemoo LIatosqa & 
sroitsd rorniW testosisada Lssol : 
a 
y9ne0D edt betastg dotdw estesve 
‘ ce ie . re: 7. , : 
sed bai zrsblod ed3 mi mad3 gatsesyv 
- 
3a eestiea ed iva -asviviue o2 
fuotttib et tf bas ,esiztea a3t fs fe] 
aa ea Me = - 
‘ 9 *St 
wel Isaolttaars2nt ,.filsanod" 





2 93872 to wad sdAT 


HE Lanett aes 


-* 





2 woit sit .f, bs) astx 


452 


principle", 128 Ontthemother* hand ,£Ccrcr Hydel2? recognizes 


that at least where a contract is detrimental to the succes- 
sor State, the successor is under no obligation to perform 
it. However, he appears to limit such contracts to those 

in which "the very nature of the agreement is such as to 
forbid the conclusion that it could be reasonably deemed 
beneficial df ahchangésofnsovereignty tookeplace!'.exThis 
principle with respect to contracts thus appears analogous 
tox thatlapplicable inethescase ofepoliticals treaties, which 
are deemed not to survive on the ground of inconsistency with 
the policies of the successor State, It is submitted that 
Hyde's position is not without the influence of the earlier 
American doctrine that for a concession to remain valid and 
binding upon the successor State it must not only be locally 
connected, but it must be granted for its exclusive bene- 


130 


bigs fe Wolfgang Friedmann, a leading advocate of the doct- 





ua? Hyde, International Law, Vol. 1 (2nd rev. ed., 1947) 


pay 429 .«eSeefalso,Widkinson ,o The, Amerdicand Doctrine, of 
Stater Succession 741934). pp4 1155 


meh Thus, after Spain ceded the Philippines and Cuba to the 


UTS" in” 1898) ~"the* quest lon ore Amerit'an™ respet terror 
economic concessions granted by Spain to foreign Compan- 
ies was raised. The Attorney General advised the U.S. 
Government that the concession granted to the Manila 
Railway Company (British-owned) to build a railway in 
the Philippines had been inspired entirely by Spanish 
imperialistic motives, as such the concession was not in 
the exclusive interest of the local territory. The best 
therefore that the U.S. could do was to acknowledge an 
obligation of equity to pay some (continued on page 453) 
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wl31 


rine of "unjust enrichment in international law, takes 


a somewhat different approach. He seems inclined to the 
position that in the event of a termination of its prede- 
cessor's concessionary contract by the successor State the 
principle of unjust enrichment can be applied as a general 
principle of international law in the peaceful and fair 
adjustment of the differences between the capital-exporting 

and the capital-importing countries; however, this can be 

done only by going back to the basic equities of the situa- 
tion, and these equities include a recognition of the fact that 
the foreign interests have themselves been the beneficiaries 


of unjust enrichment which must be taken into account in 


Ane? 


striking a balance. Despite the advocacy of the adoption 


130 (continued) 
compensation to the concessionaire for the advantages 
which the new administration might derive from the laying 
ofsthesratlway.. —Moore, Digestuof lint . Law. Yoluwelipp. 
398-404. A similar attitude was taken by the U.S. to the 
British owned Cuba Telegraph Company, an attitude reject- 
ed by the United Kingdom Government (see, e.g., The Law 
Officers Opinion of»November-30, 1900, :8..0. Confidential 
Papers (7516) No. 44). However, the original American 
view seems to have been revised in recent years. This 
can be seen from Article 12 of the Harvard Research (1961) 
on International Responsibility of States for Injuries 
to JAliens whieh states that the violation sthraugh an 
arbitrary action of a State of a contract or concession 
to which the central government of that State and an 
alien are parties is wrongful". Whiteman, Digest, Vol. 8, 
p. L071. This is confirmed by the American Law Inst. 


Restatement of the Law, Foreign Relations Law of the U.S. 
CIS 6) eit. Lv Dp ee oe. 


131 See, e,g8-., Phe Changing Structure of Int. Law (1964) 
pp. 206-210. 


132 Friedmann, "The Uses of "General Principles" in the Deve- 
lopment of International Law", 57 A.J.I.L. (1963) 
pp. 297-299. 
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of the principle of unjust enrichment as a general principle 
of international law which might be employed in the settle- 
ment of claims regarding theconcessionary rights of aliens 
adversely affected, or likely to be so affected, by the 
policy of a successor State, Friedmann's proposal merely 
reveals the intensely political character of the current 
debate over the formulation of acceptable principles of 
State succession that would provide adequate protection to 
foreign contractual interests in the territories of the new 
obatesy=" This" fact*was*brought* out*@foreefully*by “Mr¢* Mustafa 
Kamil Yasseen of Iraq, a member of the International Law 
Commission of the U.N., in his working paper on the develop- 
ment and codification of the law of State responsibility. 

He said: 


oe responsibility for injury to aliens does not seem to me 
to be a topic that can readily be codified at the pre- 
sent time.... The positions of States in this matter 
differ widely and are firmly held. In the present 

period of the liquidation of the colonial regime and 

the correction of certain privileged situations ob- 

tained under that regime, it is difficult to ensure 

a calm atmosphere for working out a generally accepted 
eode of Law? **Ourvera: of ®rapidg evolution? *ore rather, 

of revolution, is in my opinion the least favourable for 
the defining of general rules capable of governing these 
matters which are directly affected by this rapid evolu- 
tion. The questions encompass an infinite number of 
slightly different cases which require flexible solutions; 
these should be based first and foremost on the idea of 
justice, the principle of State sovereignty over natural 
resources and wealth and the economic and social condi- 
tions prevailing in certain societies. 





133 Yearbook of International Law Commission, Vol. II, 1963, 
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To appreciate the complexity of the problem, attention 
must be drawn to the use by Mr. Yasseen of those concepts 
which, as noted in Chapter I, the new States have regarded 
as an integral part of the "newly developed norms" of inter- 
national law to which they have given their consent. These 
include "justice" and "the principle of State sovereignty 
over natural resources and wealth", presumably based upon 
General Assembly Resolution 1803 (xvir) 134 on Permanent 
Sovereignty over Natural Resources. Tied in with this is 
the well-known controversy over the traditional theory of 
"respect for acquired rights", and the question whether the 
concessionaire whose contractual interests may be injured 
through the nationalization or expropriation measures of a 
new State is subject to "the national standard of equal 
treatment" (i.e., must be regarded as on a footing of legal 
equality with the nationals of the expropriating State), or 
is to be treated in accordance with "the international mini- 


wha 


mum standard of justice" It is suggested that the 


position represented by Mr. Yasseen is not substantially 


different from the general theoretical posture of the new 


134 GwA: ¢Resae 1803 CXVEE), eBecemberil4:y1962. 


13> See, e.g., B.M. _Botchard, "Minimum Standard’ of the 


Treatment of Altens”.-Protéeedings-,«As Se lule (1939) p. 60; 
"'The Minimum Standard' of the Treatment of Aliens", 38 
Michigan Law R. (1940) pp. 445-456; B.A. Wortley, 


Expropriation ittelLntbermattongal Baw €1959) p. 553 G. 


White, The Nationalization of Foreign Property. (1961) 
pp. 162-179. 
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Afro-Asian States regarding this crucial aspect of the law 
of State succession. Before examining the actual practice 
of the newly independent States, as evidenced by their policy 
declarations, diplomatic correspondence, or post-independence 
economic measures, it seems appropriate to inquire into some 
prevalent judicial precedents relating to succession to 
economic concessions. 

While there is a long line of judicial decisions support- 
ing the principle of respect for private rights and vested 


interests, 1/3 


it is perhaps necessary to limit our discussion 
to those arbitral or judicial decisions affecting the sub- 


rogation of successor States to the concessionary rights and 


obligations of their predecessors. The Mavrommatis casel3/ 
probably affords the most relevant example. Protocol XII to 
133 


the Treaty of Lausanne provided for the subrogation of the 


mandatory powers in the concessionary interests of Turkey in 
her lost provinces. A claim against Great Britain, as the 
Mandatory in Palestine, was brought by Greece before the 


Permanent Court of International Justice on the ground that 


i398 SaceGerman settlers case. Pe Celelss S6hs Bb, NOwo C1925) 


p.- 36), "Private rights acquired under existing law do 
not cease on a change of sovereignty.... It can hardly 
been maintained that, although the law survives, private 
rights acquired under it have perished". See also, 


Certain German Interests in Polish Upper Silesia, 
Beeld. Ser. cA ,mNore elo bo uep ieee 


Iegee rot... Ser. 0A lp 561925) pose 27<31. 


VEEN S ts Vole a ell Bites ssl 902cgeNo. 16; Cmd., 
Toes AE, SAP ALWol. 117, p. 543. 
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Great Britain had wrongfully refused to give full recogni- 
tion to a number of concessionary contracts entered into 
by Mavrommatis, a Greek national, with the Ottoman autho- 
rities in Palestine before Britain became the Mandatory on 
behalf of the League of Nations. The Court not only stated 
that the principle of subrogation was one of general inter- 
national law, 139 but held that Britain was under an obliga- 
tion to respect the concessions of Mavrommatis in accordance 
withtthe provisions’ ofiArticles9 oftdProtocol*XIIcof*«the 
Treaty of Lausanne .140 

It seems doubtful whether the existence in general 
international law of a rigid principle of subrogation is 
universally acknowledged. The acceptance of such a principle 
would of necessity call for a more precise definition of the 
nature of the legal duties of the successor State, for 
succession ipso jure to the.concession contracts of the 
predecessor State would imply that the successor State is 
bound by all the terms of the concessions regardless of its 
will. This would automatically deprive the successor State 
of the sovereign discretion to cancel, or even to modify, 
their terms without the express consent of the concession- 
aire. Indeed, it has been asserted that 


s..it cannot be admitted that international iaw secog= 
nizes so stringent a rule. Not only is subrogation not 
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demanded by the doctrine of acquired rights, but the 


arguments against it are considerable. In the first 
place subrogation could come about only be devolution 
Sietne contract of concession, | Such a .devolution-is 


dependent on the acknowledgment in international law 
of the doctrine of universal succession, a doctrine now 
everywhere rejected,141 


In the Sopron-Koszeg Railway case (1929) ,242 the 
Arbitral Tribunal, established by a decision of the League 
of Nations Council of September, 1928, did not so much 
attempt to assert the existence of a general rule of sub- 
rogation in international law as endeavour to reconcile and 
balance the conflicting interests of the successor State and 
the concessionaire. In 1907 the Sopron-Koszeg Railway 
Company had been granted a ninety year railway concession 
by the Royal Hungarian Government. Under an agreement bet- 
ween the Government and the Company in 1909, the Government 
took over the operation of the railway, subject to the pay- 
ment to the Company of an agreed share of the receipts. 
Following the territorial changes brought about by the 


143 and Trianon,144 the middle 


Treaties of St. Germain-en-Laye 
section of the railway passed through Austria and the two 


ends oremained linhHungary. Artieleh3Z20eofethesTreatyech St. 





141 9'connell, The Law of State Succession (1956) p. 130. 


142 annual Digest, 1929-1930, Case No. 34; R.I.A.A., Vol. II, 
BuO: 


143 popes-P...V¥ol..112, a. 514; B.%.8:., 1819, No. 17; Gad. 400. 
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Germain and Article 304 of the Treaty of Trianon provided 
that the railways of the former Austro-Hungarian Monarchy 
which passed through several States were to be subjected 
to administrative and technical re-organization by agree- 
ment between the railway company and the States concerned. 
The railway company reached agreement with Hungary, but 
failed to do so with Austria. In determining the validity 
vis-a-vis Austria of the concession contract, the Tribunal 
held that, apart from the treaty provisions, the contract 
could be regarded as neither completely nullified nor wholly 
unaffected by the change. It therefore recognized the 
legitimate interests of the successor State as well as those 
of the concessionaire. 

The question of succession to concessionary contract 
was also tested in the Lighthouses case, 1956,149 between 
France and Greece. The case involved the arbitration of a 
number of claims and counterclaims between the two States 
connected with a concession contract granted to a French 
Firm, Collas & Michel by the Ottoman Empire for the. con- 
struction of lighthouses. Although Greece was not held 
responsible by the Arbitral Tribunal in respect of all the 
claims (as, for example, with regard to Claim No. 11), the 
Tribunal affirmed with respect to Claim No. 4, that Greece, 


as a successor State, was bound to respect the private right 
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conferred by the contract. While the Tribunal was clearly 
in favour of encouraging the maximum possible respect for 
the concessionary rights, it made the important observation, 
however, that "it is impossible to formulate a general, 
identical solution for every imaginable hypothesis of 
territorial succession, and any attempt to formulate such 

a solution must necessarily fail in view of the extreme 
diversity of cases of this kina", 146 


On the other hand, in the Shimshom Palestine Portland 


Cement Factory Ltd. v. Attorney General (1950) 147 the Supreme 


Court of Israel found the opportunity not only to affirm that 
Israel is not the successor of the Government of Palestine, 
but to ‘reject “the *doctrine of "universal succession and the 
view that such a doctrine was automatically applicable to 
Israeli ael oftindleate tthe Wngetrled ‘character “of "the "law "of 
succession to concession contracts, the Court rhetorically 
asked, "if there is doubt how far a successor State is bound 
by the contracts and concessions of its predecessor, how 

much the more is this so as regards a State which is not a 


successor". The thesis of general subrogation was similarly 


réjéeted by the’ same Court in *the Pales' Ltd) ve Ministry "of 





6 
am 130 Bye le ey oe a es 


iM Ibid. , 1950, Case:No. 19. For the view that. lsrael is 


in fact the successor of Palestine, see Green, 3/7 Tulane 
Daw Review (1963) 95.80 0. 
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Transport (1955), 148 


a case involving the termination of a 
concession contract granted by the British High Commissioner 
to the appellant company for the construction of bookstalls 
on the Haifa Central Railway Station. The fact that both 
the Israeli Government and Courts have refused to admit the 
principle of universal and automatic succession, whether in 
respect of treaties or concessionary contracts, does not 
imply that the policy of the Government of Israel is to 
repudiate succession in every sense. Quite the contrary. 
Informing the Secretary-General of the U.N. of its official 
attitude towards concessionary rights since the State of 
Israel came into existence, Israel declared: 
The Government of Israel continued to respect existing 
concessionary rights relating to its territory in so 
far as these had been previously granted or recognized 
by the Government of Palestine, and in the course of 
time has proceeded to negotiate with the concession- 
aires the adaptation of concessionary rights to the new 
conditions.149 
This, no doubt, smacks more of a pragmatic policy than a 
policy which adheres inflexibly to a stringent and abstract 
doctrinal position. Such a pragmatic approach has the merit 
of enabling a new State to introduce such necessary economic 
or political adjustments as may be consistent with its public 


policy, since it igs widely admitted that the incidence of 


territorial change of sovereignty may materially affect a 
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149 oo /LEG/SER.B/14, p. 14, para. 17. 
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State's entire politico-economic structure. 

All these examples, while not exhaustive of the differ- 
ent kinds of cases involving concession contracts, are 
illustrative of the various considerations which may deter- 
mine whether or not judicial recognition is given to the 
binding effect upon a successor State of its predecessor's 
concessionary contracts. The principal feature of all this, 
however, is the marked judicial tendency to uphold the prin- 
efplevtof*respect *for*®private rights? “But the “successor 
State is under no legal duty to maintain unchanged, or 
perpetually, the legal interest of the concessionaire.1°9 
What is significant is that the concessionary right is en- 
titled to a degree of legal protection, though not against 
impartial or non-discriminatroy modification dictated by 
considerations of public interest. Should the concessionary 
rights, therefore, of an alien be expropriated by a successor 
State international law requires that some measure of com- 
pensation must be made to the injured alien by the expro- 
priating gear ae 1 This is not a duty incumbent exclusively 


upon the successor qua successor; it is an obligation imposed 


upon “all "States “-"succéssor or not.— by international 


150 This was confirmed in Heirs of Mohamed Selim v. The 


Government.of Palestine, Annual) Digest) 91955-1937, 
CageeNowes 9" 


en Sayre, "Change of Sovereignty and Private Ownership of 


Land" and "Change of Sovereignty and Concessions", 12 
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LD 2 


law; it.is,,moreover;.a prohibition against.confiscatory 


expropriation by any State. 


54 Practice of the New States Relating to Economic 


Concessions 

Thesactualspractices,of theaneweStates~inserespectso£ 
succession to economic concessions may be said to be still 
in the process of unfolding; consequently the few available 
instances will at best admit of only very cautious and 
tentative generalization. Many of the new States have as 
yet adopted no clear-cut policy towards any concessionary 
contracts of their predecessors that may be alleged to have 
devolved upon them as successors. A hasty action, a new 
State may assume, is likely to lead to serious complications. 
We shall attempt at the end of this survey to explain how 
this cautious attitude on the part of most of the new States 
igea tunctionsof£ theiraactualweconomicwandspoditicalsconditions. 

Shortly before the metropolitan States handed over 
power to the new States, attempts were made to ensure and 
safeguard the continued protection of acquired rights and 
vested interests within the territory of the new States. 
Under the British system, this was achieved through incor- 


poration in the newly framed constitutions of.these States 





152 Even G.A. Res. 1803 (XVII) of December 14, 1962 on Perma- 
nent Sovereignty over Natural Resources expressly con- 
firms this tule Crsainternational law, 
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of provisions safeguarding fundamental rights and freedoms. 1°3 
In thex Treaty of Alliance)with-Transjordan, aiclause.for:the 
protection of British commercial concessions is to be found, 154 
Similarly, a provision to protect concessionary contracts 

held by British subjects or companies owned or controlled by 
British subjects was embodied in the Treaty with Burma, l°° 
However, in an exchange of notes annexed to this treaty, 
agreeing to the protection of such vested rights in Burma, 

the Prime Minister of Burma qualified the attitude of his 
Government to the effect that "the undertaking given in the 
preceding paragraph must be read as subject to the provisions 
of the Constitution of the Union of Burma as now adopted, and 
in particular of the policy of state socialism therein con- 
tained to which my Government is committed. If, however, 

the implementation of the provisions... of the Constitution 
should involve the expropriation or acquisition in whole or 
part of existing United Kingdom interests in Burma, the 


provisional Government of Burma will provide equitable com- 


a See, e.g., s. 34 of the Ghana (Constitution) Order-in- 


Gouncil, 1957, Statutory instruments 1957), Non e207 suthe 
Kenya Independence Order-in-Council 1963, Statutory 
Dnewoume nts 1905" No. 1 9b6.. sthedlimer 2s (oc. 19"  sihere 

is, however, a marked absence of a corresponding pro- 
vision in the Tanganyika (Constitution) Order-in-Council, 


1961,9 Statutory Instruments 1961, ‘No. 2274, 
154 HeNeal St sD Otler0d en UeeelA tits coe PLD). 


155 y N.t.s., Vol. 70, pp. 190-193, Art. 7(a). 
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pensation to the parties affected", 16 


The French approach has focused on the signing of "Co- 
operation Agreements on Monetary, Economic and Financial 
Matters" with the dependent State shortly before it acquires 
its full statehood. Such agreements were concluded with 
the Malagasy Republicl?/ and the Federation of Malil?® in 
1960. In the Evian Agreement concluded between the French 
Government and the Provisional Government of Algeria in 
1962, Algeria agreed under Article 12 to "ensure without any 
discrimination the free and peaceful enjoyment of patri- 
monial rights acquired in its territory before self-deter- 
mination" and that "no one will be deprived of these rights 


159 Other 


without fair compensation previously agreed upon". 
French rights safeguarded under the same agreement include 
certain mining and transport concessions in the northern 


Algerian departments (Art. 14), and concessions in the 


Sahara for the exploitation of the wealth of the Saharan 


156 
Bxchange-of—Notes-of-October.1/, 1947; Nos. J, 2,3, 
Ibid., pp. 194-98. 


Fi Journal Officiel‘de la vwRepubdique Francaise »Wiois met 
Deerets, Judy, 20 "Ao O,e pprh 6612786615: 


Lee Ibid., p. 6637; Whiteman, Digest of International Law, 
Volea2, pals34, 





159 Texts of Declarations Drawn U in Common Agreement at 


Bvi angi March. 1842 196246 Journal®Officibie déolapRepublique 
Prancaise ,.~LotsedeteDecretcheMarcha2d 0Ogbd962e0 p.§S025% 
Whitenmanjeadot beitie ppdessst34). 
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1, 160 


subsoi In the American-Philippine Treaty of General 


Lot 


Relations, there are provisions safeguarding the property 


rights of United States citizens. The Netherlands also 
sought to protect the private rights and concessions of 
Dutch nationals against risks in its Financial and Economic 
Agreement with the Indonesian Government in 1949, 162 How- 
ever, allowance was made for future expropriation, subject 
to prior compensation or guaranteed indemnification. The 
amount to be paid was to be fixed ‘by a court of: law ‘on the 
basis of the real value of the property affected by any act 


of expropriation. /©3 


Signs of change began to emerge when, 
on August 17, 1950, Indonesia changed its federal system 
back to its original unitary system and its name from 'the 
United States of Indonesia’ to 'the Republic of Indonesia'. 
Ghars amount tAugusiwels/ OTLISO0:, Arne @Constitution of- the United 
States of Indonesia was replaced by the Provisional Constitu- 


tion of the State oft the Republdaica .ofislndonesitia tof WOS0AR§ With 


the re-proclamation of the Constitution of 1945 on July 5, 


veo tourna Olt. Grell OCymrCd. at me pig Or 


1G Tics 00 189, 1,5 ey ofthe «70,8 FAatttiect a? 26 6 tape. oe ee, 


162) eT Saanol. 69. cArtieles slo emp, 232-94) Whi banana: 


Digest, Vol, 2, pp. 834-35; see also ST/LEG/SHR;B/14, 
pp. 34-38. 


163 Loc. .cit., My» 162 above, Art. XXLI. » The Government of. 


Indonesia regards this agreement as abrogated following 
an act passed by the Indonesia legislative assembly on 
Anti, LooOnmeinitbeman, 10C, CLE. pas 8259, 851, 
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1959, the 1950 Provisional Constitution was again replaced 
by the 1945 Constitution. 164 These constitutional changes 
implied that Indonesia had re-asserted its complete auto- 
nomy and was now prepared to pursue an independent economic 
policy "consistent with the interests and economic develop- 
ment of the people of the territory". 

As a result of the political conflict between the 


Netherlands and Indonesia over West New Guinea (Irian 


y , 165 


Barat the latter decided to apply economic pressure to 


force the former. to relinguish control over the area in 
question. Under Indonesian Act No. 86 of December 31, 
1958, 166 the Indonesian Government nationalized all Dutch- 
owned property in the Republic of Indonesia. Under Article 7, 
the Act was made retroactive as of December 3, 1957. The 
pertinent clauses of the Act state 


a. that measures taken by the Government with regard 
to Dutch-owned enterprises situated within the territory 
of the Republic of Indonesia, as part of the struggle 


164 Note by the Government of Indonesia, ST/LEG/SER.B/14, 
Dre leckatl als 


me For the text of the Netherlands-Indonesian Agreement 


concerning the transfer of administration over West New 
Guinea first to the U.N. and then to Indonesia after 
May 1,.1963, see U.N. Doe, A/5170 and Add. 1, Annex: A; 
ST-/LEG/SER/14, p. 36, Article XXII. 


166 For a text of the Act see "The Status of Permanent 


Sovereignty over Natural Wealth and Resources", Prelimin- 
ary Study by the Secretariat) U.N, Doc. A/AG.97/5, 
December 15, 1959, see also English text in 6 Nederlands 
Tijdschrift voor Internatonaal Recht (July, 1959), 
Appendix, p. 291. 
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for the liberation of Irian Barat (West New Guinea), 
are consistent with the policy of annulling the Round 
Table Conference (R.T.C.) Agreements; 

b. that in the present stage of the aforementioned 
struggle in the framework of annulling the R.T.C. agree- 
ments and. liberating Irian Barat, the moment has come 
to make a definite pronouncement on Dutch-owned enter- 
prises... and nationalize Dutch-owned enterprises into 
State property; 

c. that the nationalization of the aforementioned 
Dutch-owned enterprises is intended to provide the 
Indonesian society with the greatest possible benefit 


as well as consolidate the security and the defence of 
the State,167 


This Indonesian nationalization programme was vehemently 
protested by the Netherlands Government as illegal under 
international law, particularly because of the purpose for 
which the property was taken. In a diplomatic note delivered 
to the Indonesian Government on February 28, To59° 8 the 
Netherlands Government outlined the bases of illegality of 
the act as: follows: (1) it was based on the exertion of 
pressure in the political dispute over the territory of West 
New Guineas (2) it was discriminatory in that it was -directed 
solely against aliens of one‘ particular nationality (Dutch) ; 
(3) the measures were confiscatory since there was no question 
of "prompt payment of reasonable compensation". Moreover, 


the note stated that the Netherlands Government, because of 


the illegality of the nationalization act and any takings 





LB? we Doc, A/AG.97/5) December 15,1959. p/ 139: Whiteman, 


Digest of Int. Law, Vol. 8, p. 1048. 


168 For full text of notes between the two Governments see 


54 A.dsL.b. (1960) pp. 484-490; Whiteman, Ibid., p. 1140. 
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under it, was of the view that the announced nationalization 
could not, under international law, concel or transfer the 
property and other rights of Dutch owners. The Netherlands 
Government believed that this property and its fruits still 
belonged to the Dutch owners. Thus, in its view, the 
illegality of the act did not even depend on the question 
whether or not the Indonesian Government would pay the 
interested parties reaonsable indemnification. 

Pinus! note: af Apr 1.08; 1959, 169 the Indonesian Govern- 
ment replied, inter alia, that as a sovereign State, the 
Republic of Indonesia had the right to decide independently 
on the nationalization of the private property of aliens 
and that the Nationalization Act recognized the obligation 
to pay compensation. It further argued that the aim of the 
nationalization of Dutch-owned enterprises was to "normalize 
the well-being of the Indonesian people and to abolish 
economic discrimination". 

In the three North African States of Morocco, Algeria 
and Tunisia, which were formerly under French control, pro- 
grammes of economic reform have been adopted which, despite 
elaborate French effort to safeguard French private and 
concessionary rights in these territories, have adversely 
affected some of those rights. The Moroccan Government's 


drive for broad agrarian reform had the effect of encroaching 
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upon large agricultural estates held by individual French 
nationals or French-owned corporations. !/0 This led to 

the negotiated settlement of July 24, 1964, in which France 
agreed to the payment of the greater part of the indemnifi- 


I 


cation due to the expropriated French nationals. 
larly, French agricultural interests were seriously affected 
after Tunisia had embarked on itsagrarian reform scheme in 
the 1960's. To cushion the impact of the Tunisian Govern- 
ment measures upon French interests in that territory, France 
and the Government of Tunisia reached two agreements in 1960 
and 1963; under these agreements, Tunisia was allowed to 
acquire 150,000 hectares of French-owned agricultural land 
for which France again would pay the greater portion of the 
compensation.!/2 On May 12, 1964, however, a Tunisian legis- 
lative act nationalized all the remaining foreign-owned 


agricultural estates, most of which belonged to French 


nationals. The Tunisian Government only provided in prin- 


170 ; 
Zemanek, "State Succession after Decolonisation", 116 


Hague Recueil (1965) p. 286. 


Pee Charles Rousseau, "Chronique des faits internationaux, 


Brance "et,Maroc., .0S7R.sG. Dele Po, (1964) pp. 94l—45. 


ue Thierry, "La cessation a la Tunisie des terres des 


agexricultcure francais 29 A.B Del. (1963) pp. 933-42. 
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ciple for non-transferable compensation.+/? 


France reacted to the Tunisian action by suspending all 
financial assistance to that country. Negotiations between 
the two Governments were undertaken in January, 1965, but 
without any worthwhile results. However, Tunisia was 
able to reach an agreement with Switzerland on July 24, 1965 
with respect to the compensation of the Swiss nationals 
affected by the Tunisian nationalization act.174 In hg ars 
the Swiss Government agreed that part of its financial aid 
to Tunisia be used for compensating injured Swiss nationals. 
The United Kingdom and Be ah strongly protested against the 
Tunisian measure, Pa ak& 

In spite of the Evian Agreements concluded between 
France and Algeria on March 18, 1962,1/76 which sought to 
protect French interests in Algeria, the Algerian Government 
undertook a gradual measure of nationalization in accordance 
with Article 13" 0f “that agreement; which recognized the need 


Hor agrarian reform in Algeria. “On september 20" r 1960) 


173 Rousseau, "Chronique des faits internationaux Tunisie", 


G8°R.G.D.1sP. (1964) ‘pp...964-69. 7. Charpentier: 
"Pratique francaise du droit international; Nationalisa- 
tiidmre ) 2 19 4A/. PAD 22 AG 964)? ap’, 044 serenlanek’.§ loc. cit. , 
Dawe oo. 


17 Zemanek, loc. C1t.., pb. 289 ny roo. 
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Pie Journal Officiel de la Republique-Francaise, Lois et 
Decrets, March 205 71962, 
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Algeria proclaimed the total nationalization of foreign- 
owned agricultural eat ateaten but made no provision for 
compensation. During the first nationalization programme, 
implemented on May 2, 1963, and affecting large corporate 
estates of French citizens, France acquiesced in it, and 
agreed that part of its financial aid should be applied 
towards the compensation of those French investors - parti- 
cularly the most recent ones - affected by the Algerian 
Government measure. But she was provoked by the second 
nationalization policy into adopting retaliatory action, 1/78 
On July 26, 1956, a presidential decree was issued in 
Egypt on the nationalization of the "Universal Suez Canal 
Company", with a guarantee to pay compensation "after the 
Nation has taken delivery of all the assets and properties 


179 


of the nationalized company". The Egyptian Government's 


Memorandum of March 28, L957? 


announced Egypt's readiness 
to submit the matter of compensation and claims connected 


witthrithe miatdonalizvatd on oftithe Company ito; arbitration, 


unless agreed between the parties in accordance with the 





dale Charpentier,—"'Pratique-francaise du.droit international: 


Algerie, 10 A; P.D.1. (1963) Seppe O22 5F 


178 thid., pp. 1023-25. 





112 The Suez Canal, Facts and Documents 20 (1956); Whiteman, 


Digest, Vol. 8, p. 1106. 
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established international practice".181 France, the United 
Kingdom and the United States, in a Tripartite Statement of 
August 2, EGG while not questioning "the right of 
Egypt to enjoy and exercise all powers of a fully sovereign 
and independent nation, including the generally recognised 
right, under appropriate conditions, to nationalise assets 
not impressed with an international interest, which are 
Subject ato si.ts.7po01liti cal gauthor i-ty, ~sprotested the eh pypitehan 
Government's action. This subsequently led to the military 
conflict between France, Britain and Israel on the one hand, 
and Egypt on the other. 

When Prime Minister Nyerere of Tanganyika announced 
the termination of the Belgian harbour concessions in 1961, 
at Kigoma and Dar-es-Salaam, he recognized the obligation 
to pay enopope eecan ee 

The Round Table Conference in Brussels of January, 1960, 
which led to the independence of Congo Kinshasa, incoporated 
a series of safeguards for the protection of. concessionary 
184 


rights of aliens in the Congo. However, on December 3, 


" 


1964, the Congolese Government issued a decree on the  re- 





181 tphid. 


C2 tyne py l.0-6% 


oe See the Prime Minister's Policy Statement tnd is Gehe Q.. 
C1962) 56 1210) at joneel2ie. 


184 Les dossiers du Centre de Recherche et d'Information 


Socio-Politique (Congo, 1960) Vol. 1, p. 92. 
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appropriation" of all mining concessions throughout the Congo. 
The Union Miniere de Haut-Katanga, together with the four 
Belgian-owned companies which had been granted land, mineral 
and forestry concessions, was directly affected. Neverthe- 
less, the Government explained that the term "re-appropria- 
tion" did not mean nationalization, but under the new decree, 
all future mining companies would be required to buy their 
right to exploit the land from the government. The decree 
also guaranteed the protection of alien property rights. 18° 
The issue was finally settled in a general financial agree- 
ment concluded between the Congo and Belgium in January, 
age5yn8° 

Shortly before Zambia achieved independence in 1964, 
the United Kingdom Government suggested that property rights 
and fundamental freedomes be entrenched in the proposed 
independence constitution of Zambia, 2°! However, the 
Northern Rhodesian (now Zambian) Government objected to the 
inclusion among such rights of the mineral rights of the 
British *South*Africa Company for the reason that the conces- 
sions obtained by that Company from the Northern Rhodesian 


chiefs in the 1890's did not include mineral rights in the 


Northern Rhodesian copperbelt; moreover, the Company was 


a  TETEEEIE TENE NEIIEEIEEEE SEER 


oe The Times, London, December 3, 1964, p. 8. 
ae The dNewSVYorkalimes?) .Febtuary.8;321965, p. 1. 
18% 


SOL eobhO64yeNorh1652% 
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alleged to have indulged in exploitative excesses throughout 
its history in Northern Rhodesia. +88 The representatives 

of Zambia then stated that should the Company's concession- 
ary rights be entrenched in the Zambian Constitution, the 
Government of Zambia would, after independence, seek by 
referendum a change of the Constitution to enable them to 


expropriate the Company's enterprise, 189 


The Government of 
Zambia argued that the position which the United Kingdom 
sought to give the British South Africa Company in the 
Zambian Constitution was an attempt to substitute the Company 
for the Zambian people as the ultimate owners of the country's 
natural resources. However, an agreement was finally reached 
on the eve of Zambia's independence in negotiations in which 
the United Kingdom Government, the British South Africa 
Company and the Government of Zambia participated. The sum 
of four million pounds sterling was paid to the Company by 
both the United Kingdom and Zambian Governments (each contri- 
buting 2 million pounds) in compensation for terminating its 
mining concessions. 190 
Thistinquiryeintoethetavailablerpracticehofethennew 
States in respect of succession to concessionary contracts 
points up the somewhat chequered career of some of the con- 


ee 


eke The Times, London, September 21, 1964, p. 13. 


Lo? Ibid., September 30, 1964,,p. 12. 


190 10 commonwealth Survey (1964) p. 1131. 
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cessions in the brief history of these new States. That said, 

it is important, however, to emphasize that the great majority 

of the new States appear to have continued to honour the 

concessions granted to private foreign companies by their 

predecessors. It is also significant ‘to note that no new 

State appears to have contended that the concessionary rights 

of aliens automatically lapse in virtue of State succession. 

Never the less? LC sis *dPepicullt -to "desert that eny new riircip le 

ef international Vaw concerning “this “spect fic ‘aspect “of 

State succession has as yet crystallized. Even though many 

of the newly independent States have refrained from embarking 

on rash actions detrimental to foreign concessionary interests, 

the argument is frequently heard that the successor State 

need not respect odious concessions, or concessions granted 

by the predecessor: in bad faith, or those directly contrary 

foes vue lt ce policy.??! 
Many of the new States are committed not only to broad 

programmes of economic development, but also to a policy 

aimed at asserting national control over the natural re- 

sources within their territory. As regards the second 


i] 


objective, these States, having regard to their "subser- 





a Robert Delson, "Comments on State Succession", Proceed- 


dings, A.«S.1.L. (1966) p sli4)) Zemanek ing da6Genague 
Recueil (1965 I1L1)}) p. 288; Friedmann, "The Uses of 
"General Principles" in the Development of International 
Ts 05 7 TA Ae CEOGS) Pape e297 0h aH yde Ohi te rnat tonal 
Traw 9G2ird: rey. ed., 1947/7) p. 429; O'Gonnell, The? Law of 
State Succession (1956) pp. 130-31. 
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vient status" within the international economic system, 
appear to draw inspiration from a number of United Nations 
resolutions. For instance, General Assembly Resolution 626 


(VII) of 21 December, 1952192 +vecommended 


all Member States, in the exercise of their right 

freely to use and exploit their natural wealth and 
resources wherever deemed desirable by them for their 
Own progress and economic development, to have due 
regard, consistently with their sovereignty, to the 

need for maintaining the flow of capital in conditions 
of security, mutual confidence and economic co-operation 
among nations;... all Member: States... (should) refrain 
from acts, direct or indirect, designed to impede the 


exercise of the sovereignty of any State over its natu- 
ral resources, 


Paragraph 4 of the General Assembly Resolution of December 


14, 1962 on Permanent Sovereignty over Natural Resources!?3 


provided that 


Nationalization, expropriation or requisitioning shall 
be based on grounds or reasons of public utility, 
security or the national interest which are recog- 
nized as overriding purely individual or private 
interests, both domestic and foreign. In such cases 
the owner shall be paid appropriate compensation, in 
accordance with the rules in foree in the State taking 
such measures in the exercise of its sovereignty and in 
accordance with international law. 


However, it would appear that the problem of State succession 
is excluded from the operation of this paragraph, although 

it could be argued that the paragraph is capable of influenc- 
ing the future economic.policy of:a new State seeking to 


exercise control over its natural resources which may at 





192 Gaor., 7th sess., 411th plenary Mtg., December 21, 1952, 
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present be controlled and exploited by foreign companies. 
Despite these General Assembly resolutions, the fact, 
however, is that many of the new States, by the logic of 
their commitment to a policy of economic development, have 
accepted and are still accepting foreign capital investment, 
even at the expense of their economic, and hence political, 
independence. Although it is argued that nationalization 

or expropriation is possible provided prompt and adequate 
compensation is paid, in reality only few new States, under 
existing conditions, are willing to risk the interruption 

or discontinuation of the flow of foreign capital into their 
economies. Furthermore, the vast majority of the new States 
are in no position to pay "prompt and adequate" compensation 
to expropriated foreign companies. The upshot of the pre- 
sent situation is that the law of State succession with 
respect to concessionary contracts remains undefined and 
subject to continuing political debate and controversy 


between States. 
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CHAPTER VIII 


CONCLUSION 


The birth of the new States of Asia and Africa and their 
admission into the world community of States, the rapid 
expansion of the field of international relations and the 
consequent participation of these States in the activity 
of an ever-growing number of international organizations 
have led to their intensified insistence not merely on a 
review of some of the traditional rules of international 
law, with a view adapting them to the changing structure of 
the international society, but also on the adoption of new 
rules which will ensure a greater measure of social justice. 
Aga result of their’ concern with the modification of -tradi- 
tional international law together with the desire to take 
part in the creation of new norms, as a mode of expressing 
their consent to be bound by such norms, the question of 
treaty law has become one of paramount importance, since 
States regard international treaties and agreements as the 
prime source of the rules of international law. But even 
of greater significance is the question of the succession 
of the new States to the treaty obligations of their pre- 
decessors. The fundamental objective of this study was, 
therefore, to analyze and assess the present status of the 


law of State succession, as well as of the practice of the 
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new States, to determine the extent to which that law has 
been affected by the impact of new developments in inter- 
nationalalif£fe. 

But the overlapping nature of all aspects of inter- 
national relations and the complexities of the modern 
world itself make it imperative that the international 
law of State succession must not be studied in isolation, 
but rather in the’ wider context of: international politics 
since national interests have often tended to exert pro- 
found influence on the attitude of States to problems of 
international law in general. Futhermore, the fact that 
States still remain the ultimate creators and executors of 
international law implies that, in the absence of an inde- 
pendent international authority with the competence to 
declare and enforce the applicable law, the law of State 
succession, like any other aspect of international law, 
remains open more or less to the subjective appraisal and 
intérpretationsofrindividual «Statesis Butmthisadoes not 
mean that, in the last analysis, the determination of the 
validity or invalidity of a given State's interpretation 
of an international legal rule - or indeed of the legality 
6neiilegsalityweofsits conductaunderlintérnationglelawd-trests 
exclusively with the State. For it is the international 
society as a whole, or an international tribunal specific- 
ally empowered for that purpose, that may decide what the 


valid-or binding rules are. To this extent, generally 
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accepted principles of international law become useful as 
Sepractircal putde’, 

As an essential background to the proper understanding 
of the attitude of the new States towards succession to 
international treaties, Chapter I was devoted to an examina- 
tion of the practical role of the new States in inter- 
national law and relations. We noted the widespread dis- 
satisfaction of the new States with the ‘inadequacies' of 
some of the traditional rules of international law. Their 
negative reaction takes the form of appeals to the consen- 
Buateeheory of international™ilawas* a basis of binding 
obligations. But underlying their entire approach to legal 
problems is their singular concern for the security of 
their independence. This is manifested in their pre-occu- 
pation with questions of decolonization and self-deter- 
mination; the desire for the maintenance of independent 
political and economic systems; their search for justice 
in international relations, and their commitment to the 
principle” of soveretgn equality of States.” Associated” with 
this is the repeated attack levelled” at “unequal treaties” 
as both the source and the end-result of political sub- 
jugation.—Lhus—they—haves.constantly affirmed their -deter- 
mination, perhaps with the aid of the United Nations, to 
rid themselves of the crippling obligations imposed by such 
treaties. Through their participation in the United Nations, 


a concerted attempt has been made to promote new legal norms 
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aimed at proscribing the use of force against the 'poli- 
tical. .economic and cultural! integrityy,afuthe State.l 

As weak and underdeveloped States, they have given massive 
support to United Nations resolutions calculated to ensure 
their eventual control of their natural wealth and resources. 
Thus the new States were inclined to equate Resolution 

1803 (XVII) of December 14, 1962, on Permanent Sovereignty 
over Natural Resources with an international declaration 

of the "economic independence of States".* In the political 
realm, not only has the principle of self-determination 
been asserted to constitute an entirely new juridical norm 
binding upon all States, but the concept of peaceful 
co-existence subsumed under the general rubric of the 
"Principles of Friendly Relations and Co-operation among 
States" has been proposed as one of the new principles of 


3 which imposes a duty upon States 


general international law, 
to co-operate in their international relations in accordance 
with the Charter of the United Nations. 

One of the distinctive features of the reformist atti- 


tude of .the new States, towazrds..tznaditional international 


law is the clear ambivalence with regard to the character 





See above pp. 19, 101 et. seq. 


See above p. 48 et. seq. 


Green, "The Impact of the New States on International Law", 


4 Israel Law Review (1969) p. 48. 





rf 


“ ; r = = 

~tfog' 943 jJantegs sox0% io sev ade autdinosong ae » bomih 
ws ae: " : 

I 


-93a38 sii to yatrgsial 'fLervslus baa pimonoae ste 























- 


fLeeem gevig svaed yeds ,a93e832 begqolsvsebisbau bas Jaow ah 


. 


stuane o3 bejaluolseo anotsulosstr ecolial bestau oJ tzogque 


7 — 4 

N ‘a a : 7 re 

-8e99xu08e2 bos diflaew Istuten szalad to Loz3se.. lavineye tieds © 
2,¥ 


notiuloesah sisupe o3 beniloat stew esis22 wea edz evdT 


: . P — 4 = - 
Yiagsstevose jnsnsmzeli ao ,Sd@l ,AL zedmeoesa. to (IIVEK). €08L 
nol 78,9295 Isnotianzeinl sea diltw asozsuoasas laxujsav xssvo 


ie . » 2 8 = , 
[potitiod eaf4 «al 3836 t0 eonsbaegebat. otmonoas" edz to 
gottsaalimiressb-ils to eilqtogizg sd3. esd yino jon ,misex 


rom L[poltbizy| 1 Yletltias as sjuatienos oft beitsees nosed 


. 


+Ui9988q t0 Jge2n00 sedi sud ,es38t2 Ile noqu guibatd 


o eelqtaats fan sd3 39 990 8&6 baseqgozq oesd asd “eesese 


: 1 
gu yjub 6 eseoqmt datdw “,wel Isnotssazetat iszensg 


a 


, eee me — 
298530398 ni anotisisoxs Isgaotjsaareiat xrisdi at S3stSsgoroo oF 


or yee = o . 2. 4a 
9etiot sdi to zre31ed0. eda. daiw 


; , 


vizise 3taimtoiex sf3 io esxtutsst svyitoatsatb sd. to s7Q Y 
fanolisazsint [anolstbext abuswos 293832 wen sit to sbug 
3 oY - 


Zesassesdo sdi32 o3 hbrages ditw sonsisvidas tasio edd et we 
¥ 7 ; = - ah al bd = 





pl 


renodss 
rrr, “ iw 


[ 


483 


of the norms invoked under specific circumstances. While 
they may adhere tenaciously to such orthodox principles as 
State*sovereignty and the inviolability of the territorial 
integrity of the State, it is not uncommon to evoke with 
equal fervour the "new norm" of self-determination of 
peoples as at yustification "forthe “support *of "national 
liberation movements directed towards the overthrow of 
oppressive regimes, particularly those of a colonial 


4 It becomes immaterial whether the activities 


character. 
of such movements amount to a violation of the territorial 
integrity, “or interference in”™the domestic affairs, “of 

other States. From the point of view of ‘human rights, “it 

is claimed, despotic domestic policies of States constitute 
a threat to international peace and security, and hence are 

a matter of profound international concern. The paradox 
inherent in the situation seems to be that each State 
arrogates to itself the right to determine for another what 
are human tights. “This *in"-itself“would*appear*to™*be con= 
Lrary: to" positive international” Llaw> “since oner state cannot 
unilaterally claim the right” to*impose*its™”own” interpretation 
Of"a rule of international” law upon another;, furthermore, 


the quéstion of human”“rights“istlargely°a°matter of*domestic 


or jurisdiction. “The fundamental p#tinciple of @the* juridical 





Boutros-Ghali, "The Addis Ababa Charter'', International 


GonetlietiongeNo. cds be(1964) pp ~aposaa5. 



























alt Aw aay fa 4 mira be +> & st : 
eliadw asonsiemuotio stitosqe resbaAy bedovant ain on outta 


Fe aa i a ei —— 4 » $s — j 
as esiqtosnizg xobortzre daoua ot viapots: 4 ae 43 
t+ ylawotssas) st eitbe bie = 


« 


Istztotiztiss sdt %e vititdsatot tvat eit bas etngtatetodeaye: e 
‘bw tal y a , _ . i 
BSW S20VS OF Hommosnv Jon et 32 . 93832 sat to estagede 4 


Y rob? ean lhmrat XR. ras - tS rr 7 
° SOL37BhteTestod-tise to @Ion waa" ez ‘tuovxwed tae} Ce 


. sitoisamt esmossd at +i ¢eachte dh: 
; 2 a) 
ao bewn 4+ & “oa a el > eA bhada fa bee - = Gs in 
Isttoiizas2 +0 aeltsloiv 8 03 Javoms si nsmsyom dots 76 
La . 


ic Stestis 3Ifieemo0h sesdt at soansrstxs3at x0 .vittgetat 
) in| 

> 4 ‘ ‘ 7 s > - t / 
» wsiv fo tJutoqg sd3 mot .a#53838 teaito- 


9iloq o2issemob ostioqgesh ,bomts is af 
‘ 
e 


$378 823 4nd bae : rfTizrH an bre anes 7 . ;. 7 
IVE S88 «Yi tiusee One s98sq isnolisntstat a3 jsstdd 5 


obeisq sat .aiscaco Isnokssazstat banotéaq to xsddea & 
i 7 - 
jsdj sd oj amass motisudtes S43 at sns¥edab 


Jedw tesd#oas +0? sttavratal Teepe -— . 
; Ons 102 saimte2sb of tdgiz ad tisast oF estsgor 
7 ’ 


: 
be 
C 
© 
& 
i 
° 
» 
J 
be 
= 
oe 
4 
he 
ip 
o 
i" 
Sa 
Fa 
t= 
@ 
= 
i | 
. 
w 
oe 


dgit oamud sis 
- * 


tonnso 3387 


tw 
g 
a 
D 
ip 
t 
wt 
G 
“ 
z 
end 
onl 
in 
be 
o 
7 
. 
el 
® 
ts 
be 
hr 
& 
< 
te 
be 
@ 
o 
Fo 
La 
a > 


4 rr r awo - mo om fF I. . nF ; : r Zz 
Hotisistqtetal awo att saogmt of Jagla sedi mifels baie 
. 7 - 7 


 . ¢@tomteddvaut pisdsa as ‘sogu wal fenotisazetat 


rea 


ae 
he 7 ene bet: 1 
r 






Sitheset 9 20 Te2I08m s tisasal al erdatgon 


ei 7 } 
Tse ‘ fads e. F 
52408 oom Ti: 


= ae mee 





484 


equality of States is logically opposed to the placing. of 
one State under the jurisdiction of another. 

It has been emphasized that the critical attitude of 
the new States towards traditional international law de- 
rives partly from their historical experience as subject 
peoples and partly from their status as economically poor 
and militarily weak nations. Nonetheless, the new States' 
approach to questions of international law merits the 
criticism that, while it would appear legitimate for them 
to ask that some of the rules of traditional international 
law be revised in order to adapt them to the needs of the 
present-day international society, a systematic opposition 
to the existing law merely because it was created without 
their consent would hardly lead to a stable world order or 
promote any degree of peace and security in international 
relations. On the contrary, where established usages or 
existing principles have been deprived of any normative 
value without being replaced by adequate and broadly 
acceptable..ones,, relations, between, States. are. likely. to 
be d:ef t, dn «ai sitate of whronie, crisia, ending, in, ultimate 
disaster, for the human race. 

But. if «the .currnent: participation, of. the: new States, an 
international life is seen as having in some way brought 
about a modification in the conventional procedures or style 
of international relations, then this is probably a reflec- 


tion of their deep concern for a change of emphasis in 
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respect of certain of the underlying principles and postu- 
lates of international law. International law, like munici- 
pal law, possesses some inherent power of growth. It is, 
therefore, not inconceivable that where, and if, contempor- 
ary practices with regard to such postulates become accepted 
by States, they may provide a foundation for the develop- 
ment’ ol pertinent rules of-interneational law, which in turn 
Will condition the subsequent practice of States: 

Tt;-is significant ‘that, notwithstanding their criticism 
Of some .,or. the rules of traditional international law which 
Ehey regard as detrimental to their interests, in actual 
practice, the new States have often allowed themselves to 
be guided even by such rules. The greatest value, then, of 
international law would seem to lie in the fact that it is 
more or less indispensable to peaceful international inter- 
course. 

Attempt was made in Chapter II to analyze the theoreti- 
cal foundations of the law of State succession, with parti- 
cular attention to the relevant theoretical pronouncements 
of the new States. This raised a number of delicate doct- 
rinal*questions which lend themselves to a-variety of inter- 
pretations, but which indeed can hardly admit of a single 
definitive solution, : Historically, ther theory oiwotate 
succession has always been the battle-ground for conflicting 
doctrinal positions among legal scholars, who sometimes pro- 


pound their theoretical convictions with ideological over- 
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Dtihasebeene saidiithated neithedfiedds oftdnternational 
law facts are more important than abstract legal theories. 
Yet it would be futile to deny that, to explain the reality 
of the present world order, it may well be worthwhile to 
attempt to systematize all the relevant factors which bear 
directly on the orderly functioning of that system. As it 
was noted, however, a general rule of State succession is 


not acknowledged in international law. 


Moreover, evidence 
of State practice and international jurisprudence is very 
aitiicudity tohevaluatet. oeMoredoften ithang nots, Sitatelconduct 
is guided by the overriding considerations of policy, leav- 
ing the certainty or predictability of the law at the mercy 
of amorphous political criteria. To this extent, legal 
principles) becomesfunctdomad) onlys ast ex; posite facto) rationa- 
lizations, of) State, policy.» « Judicial, decisions, on the 
other hand, are often concerned with narrow questions, and 


do not provide a suitable basis for doctrinal constructions 


or broader generalizations.° Thus, while specific legal 


: Oppenheim, International Law, Vol. | (eth ed...” Lauter] 
pacht, 1995) p. J5o83" Sthwarzenbetreger,. internationale Law, 
Vol. 1. (1957) p. L/9s A Manuals of Internat. ona leLaweeconrn 
ed., J967) p. 86: Marek,” Ldemtltuy andeCOuclLOULLy. Oleptaces 
ine Public International lmw Ul96s)) panU, 0 Connells ihe 
LaAWwooOt State Succession ULI50 lm Dea ya 

6 


Even in the oft-cited case of German Settlers in Poland 
(PoC. leJe . Er. bie NO wm Gun 923) p ee ooewnere ithe sPermanent 
Court stated: "Private rights acquired under existing law 
doueiot cease One 4, Change of sovereignty. ... 4 lt, can hardly 
be maintained that, although the law survives, private 
rights acquired under it have (continued on page 487) 
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principles may be applied to the determination of cases of 
a particular or restrictive character, international tri- 
bunalse-cor,; sforsthat matter; national courts.- shave given 
no judicial approval, beyond what may be required by the 
particular circumstances, to sweeping generalizations in 
the sphere of State succession, which may be regarded as 
immutable standard for the future conduct of States. 


In view of this, the neo-universal succession theory 


advanced by a small but formidable group of jurists’ not 


enlyilackaatheesuppertdof: judieLalsauthority,cbut it flies 
in the face of international practice. Briefly, the theory 
postulates a general succession whereby all treaties would 
devolve ipso jure upon a new State; the new State may then 
exercise the right of denunciation if the treaty obligations 


are subsequently found to be contrary to its basic interests. 


6 (continued) 
perished. Such a contention is based on no principle and 
would be contrary to an almost universal opinion and prac- 
tieell!,. First, this implies that private tights may ‘cease 
ifetheulaweofethe territoryaisechanged.erSecond;sthe Court 
was dealing with an obligation which Poland had under a 
special treaty, signed at Versailles on June 28, 1919; it 
was with reference to this particular treaty that the 
Permanent Court of International Justice held that Poland 
was obliged to respect the rights in question. Thus, with 
regard even to private rights, the fundamental question 
relates to the circumstances under which a State may modify 
or cancel such rights by virtue of its sovereigh legisla- 
tive power. 


E.g., D.P. O'Connell, State Succession in Municipal Law and 
International Law, 2 Vols. (1967); La Forest, "Towards a 


Reformulation of the Law of State Succession", Proceedings, 
A.S.1I.L. (1966) p. 103; Jenks, "State Succession in Respect 
SGraLvav=Makingetrentiess 229 BLY. lobe ©1952) -p. 105; The 
Common Law of Mankind (1958) p. 94. 
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The essential objective of this theory is to maintain the 
continuity of legal relationships without a destabilizing 
repture ohetna existing legal structure. Sometimes, the 
exponents of this theory argue also that the treaty obliga- 
tions of the predecessors should devolve automatically upon 
the newly independent States partly because some of the 
treaties were concluded with third States by the local 
governments of the territories when they were still depen- 
dent. Furthermore, it is contended that not only were some 
of the treaties concluded by the colonial masters as agents 
of the territories for whose international relations they 
were responsible, but that certain of the treaties were 
specifically extended to the colonial territories by means 
of territorial application clauses; consequently, the new 
States must be presumed to continue to be bound by such 
treaties. 

The problem raised by this proposition is by no means 
easy. First, even if it were accepted that all newly created 
States must succeed automatically to the treaty rights and 
obligations of their predecessors and then should denounce 
afterwards all those treaties which they find to be inconm- 
patible with their new status as sovereign States, the 
attempted institutionalization of the controversial prin- 
ciple, rebus sic statibus, would inevitably lead to the 
perennial “instability “of treaty Pi shod Thus the basic 


purpose of the universal succession theory would be defeated 
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bytidtesinternal logic.\cnSecondly)!althoughs according. to 
international law the power formerly exercising sovereignty 
over the territory of the new State always represented the 
territory and population, it is clear that in many cases it 
was not possible to distinguish between the interests of the 
population of the dependent territory and those of the 
metropolitan power, more particularly, as the people were in 
no position to influence the policy of the colonial authori- 
ties. This is admittedly a political argument. But it seems 
significant in so far as the problem of contractual engage- 
ments depending as it is largely upon the autonomy of the 
parties' wills, is concerned. Furthermore, the notion of 
agency with regard to the conclusion of international trea- 
ties is admissible only in case of protectorates where the 
colonial authority was supposed to be acting in a representa- 
tional capacity as the protector under treaty of the dependent 
territory in question. France, for instance, acted in this 
capacity with respect to Morocco, Tunisia, Cambodia and 
Thaidandsca Butijodéront theaotherahand ,aadStaterissalidegeds to 
possess international capacity as an independent entity, 
there is no reason why such a State should not exercise the 
correlative right of entering into independent contractual 
relations on the international plane, without having to do 
so through the agency of another State. 

There is also the question of the nature of the trea- 


ties involved. Even if a new State were willing to maintain 
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existing treaty relations with third States, what would 
happen to the old treaties, or certain provisions of such 
treaties, which are manifestly inconsistent with the poli- 
tical status of the new State? If the new States were to 

be subrogated ipso jure in the treaty rights and obligations 
of their predecessors, would they not have completely there- 
by mortgaged their contractual capacity which is of the 
essence of an independent State? These are the unavoidable 
questions - questions of crucial political significance - 
which the proposition of universal succession automatically 
raises. And international practice indicates that most 
States are reluctant to succeed automatically, unless other- 
wise provided under treaty, to the treaty rights and duties 
of their predecessors. On the other hand, they prefer to 
retain a certain measure of political discretion as to the 
type of treaties to which they are willing to acknowledge 
succession. In any event, the new States of Asia and Africa 
have not all adopted the same solution to the problem of 
succession to international treaties and other agreements. 
Examination of specific instances, as shown in Chapters IV, 
V and VI above, discloses enormous inconsistencies in their 
practice. There appears to be widespread agreement, how- 
ever, that the old principles of international law cannot 

be applied at least in their entitety- to the present situa- 
tion. This theme is well brought out in the various debates 


in the United Nations and in the Legal Committee and the 
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International Law Commission of the United Nations.® 
Similarly, the tabula rasa doctrine appears to be 
largely an exercise in intellectual gymnastics, for this 
Eheorydisclittle rootedjinprealigm;j»-Accordingitositsia 
newly created, State.starts slifeiwith.a+clean slate in.res- 
pect of the treaty obligations of its predecessor, except 
in so far as such obligations may be of a purely local 
character. Some would go so far as to argue that even 
localized obligations must be assimilated to the category 
of personal treaties which are liable to be rendered invalid 
by the fact of the birth of the new State.? The aim of this 
theory is therefore to free the new State from the contrac- 
tual obligations of the former sovereign, so that in seek- 
ing to enter into treaty relations with foreign States its 
autonomy of sovereign will may be preserved and freely 
expressed. It is further suggested that in fact in the case 
of the former colonial territories, the colonial Power.did 
Roteactetpntheanamesrofaethesnpgpubation,.-butpbyevir Buc soleits 
superior position as the governing authority. Hence the 
effects of any previous treaties ceased with the termination 
ofethateauthoritys 


While. this. theory is\capable of .appealing intensely.to 
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9gee,-evgs> Ey Cas'tren,;—"On State Succession in Theory and 
Practice’, 24 Nordisk Tidsskrift (1954) p. 55; Lester in 
198LS6. BPO" (1963) sae 47syeksgainy*in O'Brien, The New 


Nations in Int. Law and Diplomacy (1965) p. 42. 
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the nationalist sentiments of the new States who are pro- 
bably anxious to ‘eliminate all remnants of colonialism', 
such a theory, if implemented in its absolute form, would 
be productive of radical chaos in international relations. 
First, the new State itself would remain, at least for some 
time, if not in total isolation, legally incapacitated with 
respect to the external aspects of its policy; it would be 
difficult for it to play any role of significance in the 
world vis-a-vis other States. Certainly a serious legal 
vacuum would be created by an indiscriminate abrogation of 
all previous treaty relationships by a new State, for third 
States adversely affected by such action might be compelled 
to retaliate. However, the wholesale adoption of such a 
policy is rendered impracticable and improbable by the very 
interdependence of States in the modern world. 

It seems nearer the truth to say that whenever a new 
State is created, there is a certain measure of succession 
to theprightseandrobligationseefathespredecessor State, 1? 
While a new State may be reluctant to assume those treaty 
obligations which are not in conformity with its basic 
interests, or with the essential object of its independence, 
subrogation to certain other rights and obligations under 


treaties concluded on its behalf by the predecessor may well 


prove indispensable not only to the progressive development 
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of its domestic economy, but to its very participation in 
international life. In general, the practice has been to 
accept the position created by the commercial and adminis- 
trative treaties and conventions of the predecessor until 
such a time that the individual treaties are terminated or 
amended. To this extent, multilateral conventions of an 
economic, humanitarian and technical character are almost 
always accepted by the new State as continuing in force. 
Thus, for the purposes of theoretical construction, it would 
appear that, since the attitude of governments is of enor- 
mous significance in the formulation of rules of inter- 
national law, any theory of State succession which aims at 
providing a basis for the development of acceptable legal 
rules must be tailored as far as practicable to the inexor- 
able facts of international practice, for international 
relations are inescapably a process of balancing out the con- 
flicting interests of nations. A theory of State succession 
so adapted, rather than sharpen and make more implacable the 
conflict between national entities, may possess the practi- 
cal value of eliminating extensive opposition to the law of 
State succession from States, thereby affording guiding 
eee fordStatenactionsandajurisprudentialtactivity; 
Succession to multilateral treaties, particularly those 
of which the Secretary-General of the United Nations is 
the depositary, has been utilized by the new States as the 


springboard to international activity. Although succession 
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to all such treaties has not been acknowledged by all the 
new States, the great majority of them have been accepted 

as binding. Nearly all the new States have been favourably 
responsive to the unremitting pressure exerted by such 
specialized agencies of the United Nations as the Inter- 
national Labour Organization whose conventions are con- 
sidered vital to the protection and advancement of human 
rights. The Secretary-General of the United Nations, while 
showing constructive initiative in encouraging new States, 
particularly those parties to devolution agreements, to 
declare their attitude to important international instru- 
ments of which he is depositary, has frequently acted in 
deference to the wishes of the new State concerned, mainly 
from considerations of respect for the sovereignty of the 
new State. This, in effect, has posed drastic problems of 
policy for the Secretariat in terms of developing a consis- 
tentdandtpredictable*’prin¢ciple tof acticn with respéecteto*the 
continued applicability of crucial international conventions 
to the territories of the newly independent States. The 
need for ascertainment of the disposition of a new State 
towards such international conventions, most of which are 

of a social and humanitarian character, necessarily prompts 
the approach of dealing with a given new State on an ad hoc 
basis. Consequently, it is difficult to see how, even where 
a convention contains a territorial application clause, a 


new State could be said to be listed against such an instru- 
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ment if the continued application of the instrument were 
made essentially dependent on the express acceptance of the 
State. When all is said and done, it is necessary, however, 
to appreciate the immense difficulty which differences in 
the nature of the respective conventions and the conditions 
stipulated by their provisions might pose to any effort to 
make them automatically binding on a new State. 

Apart from the few anomalies which are discernible in 
the practice of the United Nations regarding succession to 


membership in the Organization,!! 


the general legal position 
still prevails that there is no succession to membership in 
the United Nations. A new State must therefore apply for 
admission to membership in accordance with the provisions 

of the Charter. This principle which was firmly established 
and applied in relation to the admission of Pakistan in 
194712 haa unfortunately been subordinated to political 
expediency in the instance of the United Arab Republic after 
the union of Egypt and Syria; this laxity was equally evi- 
dent in the continued membership of Tanganyika after the 
creation of the United Republic of Tanzania, and more so when 
Indonesia, after having voluntarily withdrawn from the 
Organization, resumed its seat a few years later with little 


or no discussion. The leaving of such crucial decisions as 





2 See above p. 302. 


he See above p. 282 et. seq. 
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those affecting the admission of States, to the administra- 
tive organ of the United Nations may have been prompted at 
the time by the exigencies of the international situation. 
But what needs to be stressed is that the assignment of 
priority to political factors over accepted legal procedures 
is hardly likely to prove wholesome for a world organization 
in which mankind has reposed so much faith. 

As regards the problem of succession to other inter- 
national institutions, the study has revealed the develop- 
ment of no consistent rule or uniform principle guiding the 
practice of all such institutions. In general each has 
tended to be guided by the construction of its constitutional 
provisions, and more specifically by its conception of its 
overall objectives. Thus, while the I.L.O. insists on 
admission of new States by way of succession upon indepen- 
dencesrt the I.T.U., for instance, requires that all new 


15 On the other hand, 


States apply for admission de novo. 
there are other organizations which, even though their 
constitutions do not explicitly provide for succession upon 


independence, have tended to admit succession upon indepen- 


dence. The African Postal and Telecommunications Union has 





1 
3 See above p. 297. 


T 
* See above p. 224. 


+? See above p. 321 et. seq. 
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followed this practice, +6 


The practice of the new States in this regard has also 
remained inconsistent. Some, such as Pakistan, have claimed 
automatic succession to membership in certain international 
institutions, even where no constitutional provision has 
been made for it; others have declined succession, arguing 
that as newly independent States they must retain the freedom 
to enter into treaty relations in accordance with their 
wishes. Frequently such States have chosen to file new 
instruments of adhesion, accession or ratification as a 
means of expressing their "independent sovereign will". 

Yet, the majority of the new States have clearly avoided 
repudiation of membership in these international organiza- 
tions. Their realization of the wider community interest 
served by such organizations and their desire to play a part 
in the shaping of contemporary international life have largely 
accounted for their positive support for the maintenance of 
the legal regimes created by the organization. Through 
thedriparticipattonedn. thebactavityrote these organizations, 
the new States hope to impart a truly universal character to 
the legal norms which have developed and crystallized from 
thelpracticertof thetinternational organizations. 

Many of the international organizations, sensitive to 


these States' psychology of newly-won independence, have 





Ae See above p. 305. 
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responded by adopting a somewhat flexible policy to facili- 
tate admission of the new States to membership. This is 
demonstrated by the willingness of such organizations as 
the GATT, where succession is constitutionally provided for, 


to respect the intention of the new States.1/ 


Thus they 

do not insist upon automatic succession. This means that 
the new State is still given the right of option as to 
whether or not it wishes to succeed. This rather flexible 
attitude on the part of the organization, coupled with the 
new States! awareness of its vital contribution to bene- 
ficial international economic co-operation, has made it 
possible for them more readily to acknowledge succession or 
accession to membership. 

The effect of change of sovereignty on dispositive or 
"localized" obligations is traditionally viewed as posing 
little,»or yno spreblemrto eStatesnsucceasion,pssincertreaties 
eneating «realsrights,ssuch as»vhoundary »treaties vandstreaties 
establishing servitudes, are held to continue to bind the 
territory they impress. The new States have by and large 
accepted the position created by their predecessors as 
binding «sparticulanly miltheregard tosboundary streaties:» Yet 


it is also true that some of them have openly challenged the 


yalidity.of inherited territorial, frontiers, calling for a 





tat, Kunugi, "State Succession in the Framework of GATT", 


ROMA ehintvel pi( les)». 285. 
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revision or renegotiation of the treaties which fixed the 
disputed frontiers. Often such a challenge has led to 
military clashes between the new States concerned. This 

was the case, as pointed out in Chapter VI, with Ethiopia 
and Somalia, 18 Algeria and Morocco, 29 and India and China. 29 
It was also the case when Afghanistan challenged Pakistan's 
claim to have succeeded to the Anglo-Afghan Treaty of 1921 
which recognized the Durand Line laid down in the Treaty 

of 1893.71 tt is, however, significant to note that in 
almost all these cases a settlement has been effected 
between the contending parties by diplomatic or conciliatory 
procedures resulting in no fundamental change in the 
original boundary alignments. 

But localized obligations of the character of a servi- 
tude have posed more titanic problems where the newly 
independent States are concerned. Although there are not 
many instances of treaties that have created permanent 
servitudes within the territories of these States, the 
very implications iofithe conceptrare sufficient to arouse 
violentepelitical femotions oinba tnewtState genkts \expentence 


as a former colonial territory is too fresh to permit it 





18 see above p. 383. 


ae See above p. 395. 


20 see above pe 387. 


. See above p. 433. 
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to tolerate subjecting its territory again to the permanent 
service of the interests of foreign States. Thus we noted 
that Tanganyika (now Tanzania) 22 was moved by this kind of 
feeling to refuse succession in 1961 to the Anglo-Belgian 
Treaties of °1921and “1951 respectively, creating permanent 
territorial settlements in Tanganyika in favour of Belgium. 
The Sudanese Republic was prompted by similar sentiments to 
call for a renegotiation of the Anglo-Egyptian Agreement of 
1929,73 A new agreement was concluded in 1959 between Sudan 
and Egypt, thus removing what Sudan regarded as the inequi- 
ties inherent in’the 1929 Agreement. Yet one cannot say 
that these isolated developments necessarily represent the 
singular determination on the part of every new State to 

Pid =1itself*ot any treaty oblipations of this character with 
which its territory might currently be burdened. We had 
occasion to note that there are indeed some of the new 
States, such as Malagasy under the Franco-Malagasy Accord 

Of 1960." who have graceftully*= accepted the creation Of midi- 


24 This then makes 


tary servitudes within their territory. 
it exceedingly difficult to abstract any general principle 


an the basis’ Of which either the current oF futures penaviour 


of the new States with” respect to this’ category of: treaties 





ee See above p. 35/7 et. seq. 
23 

Seen above: Poa GO3, GES) Seq. 
24 


See above p. 349. 
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can be rationally explained. Nevertheless, what seems 
certain is that boundary treaties are most likely to con- 
tinue to be acknowledged by the new States as having 
effected a final settlement in the form of a conveyance 
which then becomes automatically binding on every succeed- 
ing State. 

Succession to bilateral treaties may take place by a 
peocess of express or tacit novation» But in ne case is it 
a unilateral act. Thus even a devolution agreement cannot 
operate to bring about a novation unless the third State 


expressly or tacitly consents to the novation.2° 


The prac- 
tice of the new States, as shown in Chapter VII, indicates 
that they are far more cautious about making declarations 

of continuity of bilateral treaties. This attitude may be 
explained either by reference to the strictly technical pro- 
blem of having access to all applicable bilateral treaties, 

or to the general inclination of States to regard succession 
to bilateral treaties as a matter to be determined exclusively 
by considerations of policy. There are very limited materials 
on the practice of the new States in this regard. It is 


therefore difficult to generalize. But, having regard to 


the political and economic conditions of most of the new 





25 McNair, Law of Treaties (1961) p. 650; E. Lauterpacht 


dine 7adsG. L200. 01958) p..524; .Faweett, The British Gommon- 
wealth in Tntetnational Law (1963) p. 2203 Yemanek, 
"State Succession after Decolonisation", 116 Hague 
Recueil (1965) pe iBa- 
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States feiuetia typos ible to state, however tentatively, that 
these States are not likely to repudiate even all the 
treaties that are of a political character. Nevertheless 
some, such as the Central African Republic, have asserted 
quite eategorically that treaties which are incompatible 
with their new status as sovereign States will be con- 
sidered as having terminated by reason of changed circum- 
stances.“ The’ temporizing policy adopted by Tanzania, 
Uganda, Malawi and Zambia also amounted, in effect, to 
this. Others, such as the former French African colonies, 
who found it necessary to admit succession to all relevant 
French treaties at the beginning of their independence, 
have made extensive reservations regarding their possible 
future attitude to some of the treaties. Senegal?/ and 


the Malagasy Republic?8 


are cases in point. But as shown 
by the report of the Sub-Committee on Succession of States 
and Governments of the International Law Commission of the 
United* Nations,” the>new States prefer,*in principle, toe 

emphasize discontinuity rather than continuity of previous 


29 


treaty obligations. They maintain that the phenomenon of 





26 See above p. 211 et. seq. 
27 See above p. 210 

Ze See above p. 421 

29 


GAOR,w2anrd seseem auppiauno. 9 CA/7209/Rev. 1) of August, 
1868, p. 26, pare. cs. 
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decolonization creates a category of State succession that 
is fundamentally different from any other historical type 
of State succession; in their view, the birth of these new 
Statesais*in»reality 'the) return» of: an»earlier sovereignty", 29 
Of critical importance to State succession is the 
question of protection of foreign investments and acquired 
rights. Controversy has raged more fiercely in this area 
than perhaps in any other area of State succession, for 
States appear to have taken rigid positions over this 
particular issue. Because of the equities arising from the 
situation of "acquired rights", it is generally maintained 
that the private rights of aliens must be respected by the 
successor State, particularly if the municipal law of the 


predecessor State survives. t 


The respect of such rights 
does not, however, imply a duty on the part of the succes- 
sor’ State) to) preserve? them.* By: virtuey of: the supreme legis- 
lative power of the successor State, it remains competent 
bo@tancels -abrogateeor, nedifylsuchowrightscnabutrink the 

event of such action, the successor State is obliged under 


international law to provide a certain measure of compensa- 


e 2 o 2 2 L, 2 2 
ff onhaitogthetdngjured namie ie Thus nationalization or 





30 tbid. 
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See above p. 450 et. seq. 
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expropriation of alien property is unlawful only if no 
provision is made for the payment of compensation. 

The contention, therefore, that a successor State is 
subrogated ipso jure in the concessionary contracts of 
its predecessor is seriously disputed in international 
law.33 If a new State were so subrogated, it would be 
denied the necessary rights incident to its status as a 
sovereign State, for it would thereby lack or surrender 
the discretion to adopt such economic policies as are 
appropriate to its conception of national development. 
International law imposes no obligation upon a successor 
State to carry on with economic arrangements made by its 
predecessor which may be either contrary to its public 
policy or limitative of the realization of its own ideas 
of economic and social development. It is generally ad- 
mitted that a change of sovereignty may bring about a 
radical overhaul of the socio-economic structure of a 
State. To this extent, existing concessionary rights may 
be modified to bring them into conformity with the new 
economic. conditions. So, long. as the legitimate interests 
of the concessionaire are given the necessary protection, 


as pointed out earlier, the successor State remains free 


t6 purmsue thoseteconomicepaliciassdictated by théeeraquires 





33 inOomiedew intetnatdhenaimlaw, Vol. 1° Cand rev, ed, 


1947) p. 429;-O'Connell, The Law of State Succession 
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ments of public interest and its peculiar economic con- 
ditionssiyButyointthetultimatemanalysispiiteissopen®tomthe 
new State either to permit existing concessions and acquired 
rights to continue unimpaired by the change of sovereignty 
and to adapt them to any modifications which might occur 

in the domestic law of the territory, or to offer compensa- 
tion to those aliens whose rights may be adversely affected 
by the successor State's subsequent legislative act. How- 
ever, for such rights to receive the protection of inter- 
national law they must not only have been properly acquired 
under the municipal law of the predecessor State, but they 
must be fundamentally of a non-political character, 

The cardinal problem arising from the expropriation or 
nationalization of alien property is that touching upon the 
notion of State responsibility. There is considerable con- 
troversy between the capital-exporting States and the new 
States (who are mostly capital-importers) as to whether the 
foreigners whose property rights have been affected by the 
nationalizing or expropriating measures of a successor State 
should be treated in accordance with the "minimum standard 
of international justice" or in accordance with the 


34 While the former group 


imationabraitandards principle} 
of States have insisted that the principle of international 


justice requiring adequate and effective compensation is 





34 See above p. 455. 
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invariably applicable in such cases, the new States have 
vigorously advocated the treatment of injured aliens on a 
Footing of "perfect equality" with the nationals of the 
expropriating.State. 

Judged by the International Law Commission debate on 
the law of State responsibility, an immediate end to this 
controversy does not seem to be in sight. The conflicting 
positions taken by the various countries are very firmly 
held. But as was pointed out in Chapters I and VII of this 
Studyeeithe Porinciple pfinationslizgation or.exnropriation' 
is only of potential significance to the new States. So 
far only very few of them - Indonesia, Morocco, Algeria 
and Tunisia, for instance - have undertaken any large-scale 
nationalization programmes.>> Yet, even in the cases of 
Morocco, Algeria and Tunisia, the scheme was confined to 
a limited sector of the national economy. The act was 
based. ostensibiy.on a.policy. ofg agrarian teform,,fuliy 
recognized and sanctioned under the terms of the Indepen- 
dence Accords concluded between the predecessor State 
(France) and the new States involved. Beside the objective 
obstacle to extensive nationalization or expropriation of 
foreign. property.onm the part of. the,new, States,, there, isa 
logical, conflict in; their. economic. philosophy... fhe. obstacle 


has. to do with the debilitating lack of capital and techni- 





3° see above p.- 466 et. seq. 
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cal know-how as well as their general condition of tech- 
nological underdevelopment. The philosophical conflict 
arises from the basic antagonism between their commitment 
to intensive and extensive economic development with the 
eventual aim of assuming full control over their natural 
wealth and resources, and their almost total dependence 
upon the capital-exporting countries not only for massive 
capital investment but also for the requisite technical 
skills. 

Thus, the need for rapid social and economic advance 
has frequently led the new States to conclude new economic 
treaties with their former colonial masters, granting 
extensive concessions in order to induce them to invest 
more capital in the economy of the new States. Such 
treaties cannot by any stretch of the imagination be con- 
sidered as "equal". If one were therefore to go by the 
general theoretical antipathy of the new States towards all 
categories of "unequal treaties" and the corresponding 
assertion that they are juridically void ab initio since 
their basic aim is to create and perpetuate inequality of 
relations between States, one should expect that such 
treaties would not have been concluded in the first place. 
Nonetheless, the existence of these economic treaties de- 
monstrates the paradox and ambivalence inherent in the 
attitude of the new States towards certain problems of 


international law. It further indicates that the suspected 
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crisis consequent upon indiscriminate nationalization or 
expropriation measures, which the successor States may be 
prompted by the fact of change of sovereignty to take, may 
yet, at least in so far as the Afro-Asian States are con- 
cerned, remain a distant prospect. This, however, does not 
preclude the recognition of the pressing need for continued 
search forsmore Yequitablée principles and rules of State 
succession best suited to the potential adjustment of con- 
flicting interests between States, and the safeguarding of 


relative stability in international relations. 
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